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riemorandum 75-69

Subject: Study 39,240 - Lnforcement of Judgments (Third-Party Claims)

This wemorandum discusses the existing third-party claims procedure
and the possible features of a new procedure to protect the rights of
third parties, Exhibit I (green pages attached hereto) is a staff draft
of a third-party claims statute based on existing law, incorporating
several important changes sug-ested at earlier meatings. Exhibit II
(yellow pages) is the existing third~party claims statute {Sections
689-639d). Ixhibit III (white pages) contains an excerpt from Jitkin's
California Procedure. Exhibit IV (buff pages) is the existing provisions

concerning third-party undertakings to release (Sections 710b through
713-1/2). Also attached hereto is a copy of the First Supplement to
vlemorandum 75-27 which briefly discusses prelevy third-party claims in
attachment and presents two alternative statutory procedures: this

memorandum was distributed last spring, but never considered in detail,

EXISTING LAW

Code of Civil Procedure Section 639 provides for the situation
where the third person claims title or right to possession of the prop-
erty levied upon. Section 689b provides for the situation vhere the
third person claims a security interest in the property levied upon.
These procedures are generally parallel, but there are some significant
differences.

Under both procedures, the third person files his claim with the
levying officer who then serves by certified or registered mail a copy
of the claim on the judguent creditor. If the creditor does nothing
within five days after receipt of the claim, the property is released.



(Section 689 may be interpreted to provide that the five-day period runs
from the date of mailing, with an additional five days as provided by
Section 1013.} Under Section 689, the creditor way maintain the levy
simply by posting an undertaking with the levying officer that indemni-
fies the third person for any loss caused by the levy. If the creditor
posts the undertaking, the third person may still obtain the release of
the property by himself posting an undertaking pursuant to Sections 710b
through 713-1/2. Procedures are also provided for objecting to the
sufficiency of the amount of the undertaking and for the Justififcation
of sureties. Whether or not any undertaking is posted, either the
creditor or the third person may petition for a hearing to deteraine
“title to the property in question” .ithin 15 days after the filing of
the third-party claim with the levying officer. fThe court way order the
sale of perishables and may stay the sale, transfer, or other disposition
of the property involved pendins the determination at the hearing. The
hearing is to be held within 20 days from the filing of the petition for
the hearing unless continued. Ten day's notice is given the levying
officer, the creditor, and the third person (but uot the debtor). The
third party has the burden of proof at the hearing. At the conclusion
of the hearing, the court makes whatever orders it deens appropriate.

It seews to be assumed under Section 689 that the property belongs
either to the debtor or to the third person; if the property belongs to
the third person it 1s released frow levy and if it belongs to the
debtor the levy 1s continued or the writ is relevied.

Section 689b differs somewhat. Under this procedure, the third
person claims a security interest in the property levied upon and the
demand is for payment of all sums due or to accrue to him under the
security agreement, plus interest to date of tender. The Judgment
creditor must either deposit the amount demanded or post an undertaking
and file a statement contesting the existence of the third person's

interest. If he does neither within five days after receipt, the prop-



erty is released from levy. 'There the existence of the security inter-
est is placed in Jispute, objections to the creditor's undertakin, may
be wade and the deternination of the validity of the security interest
is made at a hearing 1n the same wanuer as under Section 683. Inichever
course 1is taken, the secured party's interest is accelerated and paid
off (if there is an interest); the property is sold free and clear of
the tiuird person's interest, and the creditor is subropated to the third
party's interest in the proceeds from the sale. See Section 6%9¢. The
creditor can initiate this procedure by dewading that a claim be made;
if the secured party wakes no claim within 30 days after being served

with this demand, tue property is sold free of the security interest,

DRAFT STATUTE--POLICY QUESTIONS

At the .iarch 1374 aeeting, the Commission directed the staff to
redraft these procedures so that the judg .ent creditor would have an
option whether or not to pay off a secured party. This procedure would
not affect any right that the secured party has pursuant to his agree-
uent with the debtor to accelerate payment of the obligation. However,
in the absence of such acceleration or full payment by the judgment
creditor, the secured party would not be paid off and the property
levied upon (the collateral) would be sold subject to the security
interest. The draft statute attached as Exhibit I iwplements this
decision and also reorganizes and combines the substance of existing law,

Liowever, there still remain certain policy questions, before we get
to the issue of third-party rigiuts to notice and hearinpg before levy,
Assuming no change in the policy outlined in the previous paragraph,
what amount aust the judgment creditor pay the secured party if he
elects to pay off the entire securlty interest? That is, rust the
judgment creditor nay the same amount the debtor would be required to
pay to cancel tie agreement (includinpg, for example, prepayment penal-
ties}, or may he pay some lesser amount (for example, the outstanding

balance of the principal)?



Ve suspect that in the overwhelming majority of cases the security
agreement will contain an acceleration clause. .wowever, where accelera-
tion is not provided or not permitted, the Comwmission has declded to
provide for sale subject to the security interest. This raises certain
problems between the purchaser and the secured party. Should the secured
party be required to file a notice before sale so that prospective
purchasers will know that the property is to be sold subject to a security
interest? Or should it be the purchaser's responsibility to find out
the state of the title to the pronerty where the secured party's interest
is already a matter of public recor<? Should a secured party who has
not filed (either where he could have done so independent of any proceedings
between the debtor and the creditor or where, supposing we provide that
the secured party must file with the levying officer before sale in
order to preserve his rights in the ecollateral as against the purcaaser,
the secured party has failed to file notice before the sale) have an
action against the judpment creditor and/or the judgient debtor if he
loses his rights in his collateral?

So far as concerns third persons generally, under Section 689, 1f a
third-party claim is not made, the purchaser at the sale acquires no
wore than the debtor's interest in the property. If the debtor has no
interest, the third person can bring a separate action for conversion or
replevin. It would be possible to put a greater oblisation on third
persons to come forward and reveal their intarests. For example, the
third-party claim procedure could be made exclusive and the purchaser's
rigats superior to those of the third person, leaving the third person
to an action against the creditor or debtor, ‘lould this be desirable?
(It way run afoul of the due process clause:; see the discussion infra.)

Existing law does not deal with joint ownership. Section 649
speaks in all or nothing terms. Perhaps when a single item such as a
car 1s jointly owned by the judguent debtor and some third person, the
purchaser at the executlon sale becomes a joint owner with the third
person, If this joint ownership camnot be worked out privately, presum-

ably the owners would have to resort to partition by sale,



Sectlons 649 and 689b deal only with personal vproperty. Where real
property is involved, the third person must either move to enjoin the
sale or bring an action to quiet title after sale. The lack of a more
summary procedure has been criticized i1n correspondence to the Comriis-
sion staff on the grounds that the third person's property is tied up
for potentially lengtny periods. o you wish to bring real property
within the scope of the sumwary third-party claims procedure? On the
other hand, tie summary procedures for determining title to personal
property have been criticized for being too informal. (See Curtis, A
Legal Headache, 4 S.E.J. 167 (1934).)

OUE PROCESS AND THIRD-PARTY RIGHTS

At Past Commission meetings, the question has been ralsed whether a
third person has a right to notice and a hearing before property in
which he has an interest is levied upon. A deternination of this question
is necessary before a third-party claims procedure can be finally recom-
mended. The following pages contain an analysis of the problems in-
volved. Throughout this discussion it should be remembered that there
are three interrelated questions at play: (1) Whether existing California

procedures are unconstitutional under the Sniadach and Randone line of

decisions; (2) whether exisiting procedures are fair and reasonable, if
they are contitutional; and (3) who is liable and under what conditions

for a levy on a tnird person's property.

Common Law

Under the common law, the levying officer was liable to the third
pérson for conversion or replevin and was not protected by the fact that
he was operating on the authority of a writ in the favor of the creditor
and against the debtor. If the officer released the property to the
third person, he would be liable to the creditor if it turned out that
he was in error. In Californla, Section 689 was enacted originally to

protect.the levying officer's from these conflicting liabiliries.



5olving the levying officer’s liability probleus obviocusly Jdoes not
suarantee the fairness or constitutionality of the procedure as it has
developed tarough the years, particularly in view of the courts’ greater
sensitivity to due process claims in creditor's remedies after Saiadach
and Fandone. % review of these decision will aid in determining their

applicability to the third party situation.

U.5. Supreme Court hecisions
In Sniadach v, Family Finance Corp., 395 U.S. 337 (1969), the

United Ltates Supreie Court held unconstitutional the prejudgi.ent garnish-
ment of wages without notice and an opportunity for a hearing prior to

the taking. The unconstitutional taking in Sniadach was the deprivation
of the ‘enjoyment of the earned wages” which the court referred to as a
specialized form of property.” Justice liarlan's concurring opinion

spoke of the need for notice and hearing '"vhich are aimed at establish-
ing the validity, or at least the probable validity, of the underlying
claim against the alleged debtor before he can be deprived of his prop-
erty or its unrestricted use."

In Fuentes v. Shevin, 407 U.5. 67 {1372), the court held Florida's

and Pennsylvania'’s ex parte prejudguent replevin procedures unconstitu-~
tional. The court made clear that the force of Snladach was not to be
restricted to wages, despite the contrary indications in Sniadach itself.
The property interest found to be entitled to the protection of the
Fourteenth Amendment was the possession and use of the household goods
even though the debtors lacked full ticle to the goods and their claim
to continued possession was in dispute. The court stated that ‘it is
now well settled that a teuwporary, nonfinal deprivation of property is
nonetheless a 'deprivation' in the terms of the Fourteenth Asmendment.
The court also held that the opportunity for a later hearing and damage
award could rot "undo the faet that th.: arcicrary tating that was subject to
the rigit of procedural due process has already occurred.” In its
statement of the holding, the court said that the procedures were
unconstitutional because they work a deprivation of property without
due process of law insofar as they deny the right to a prior opportunity
to be heard before chattels are taken from their possessor.' (Emphasis
added.)}
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Suspicions about the force of Fuentes (decided by a 4-3 vote, witi
Justices Powell and Xehnquist not participating) seemed to be confirmed
in .idecchell v, H. T, Grant Co., 416 U.S. 500 (1974), which upheld the
Louisiana sequestration (replevin)} procedure pernitting prejudgrent
seizure of the property on the ex parte application of the seller. The
court emphasized the fact that both the buyer and the seller had an
interest in the property and that the property interests of both parties
should be considered when deciding on the validity of the challenged
procedure. The court found that the seller would be most likely to
protect the value of the property. It also noted that a judicial offi-
cer determined whether the ex parte writ should issue and that the
debtor had an immediate opportunity to seek the dissolution of the writ
whereupon the creditor would have to prove the grounds for issuance,
The debtor could also file a bond to release the property. The court
rejected the notion that the debtor was entitled to the use and posses-
slon of the property until all issues in the case were Judicially re-
solved at a full adversary hearing. Furthermore, the court noted that the
creditor had to file a bond to cover any damage or cost incurred by the
debtor because of the taking. The court found that the nature of the
issues at stake and the probability of belng able to use documentary
evidence minimized the risk of abuse. Finally, the court said that it
was unconvinced that the impact on the debtor of the deprivation over-
rode the interest of the creditor in protecting the value of the prop~
erty and that even assuming a ‘‘real impact’' the basic source of the
debtor's income remained unimpaired. :iitchell said that Sniadach and
Fuentes 'merely stand for the proposition that a hearing must be had
before one is finally deprived of his property and do not deal at all
with the need for a pretermination hearing where a full and immediate
post-termination hearing 1s provided. The usual rule has been '[w]here
ouly property rights are involved, mere postponement of the judiclal
enquiry 1s not a denial of due process, if the opportunity given for
ultimate judicial determination of liability is adequate.'" (Quoting
from Phillips v. Comuissioner, 283 U.S. 589 (1931).)




The court seemed to retreat from iHitchell and take several steps
back toward Sniadach and Fuentes in North Georgia Finishing, Inc.
v, Di-Chem, Inc,, Uu.s. (1975), which daclared unconstituticnal

the prejudgment garnishment (attachment) of a corporation's bank account
based on the affidavit of the creditor, This Georgia procedure, like
the procedure in Mitchell, required the filing of a bond to protect the
debtor from loss or damace and permitted the debtor to obtain the re-
lease of the property by filing a bond. !owever, the court disapproved
the procedure because the writ was issuable by a court clerk (not a
judge) on conclusory allepations of the plaintiff without the opportu-
nity for an “early hearing.’ ‘Tne court did not say that a hearing had
to be held before the writ was issued; it merely noted that a major
defect was the lack of the opportunity for an early hearing. However,
the court did wake clear that, for the purposes of the Jue Process
Clause, it was not going to distinguilsh between types of property--in
particular the wages In Sniadach, household goods in Fuentes, and a

corporation bank account in Horth Georgla Finishing--since the ''proba-

bility of irreparable injury in the latter case is sufficlently great so
that some procedures are necessary to guard against the risk of initial
error.” (Emphasis added.) (See also Justice Powell's concurring opiﬁ-
ion, stating that the 'most compelling deficiency in the Georgia proce-
dure 1s its fallure to provide a prompt and adequate postgarnishment

hearing. ')

California Decisions

The California decisions alsc exhibit interesting variations on
this same theme. In Randone v. Appellate Department, 5 Cal,3d 536, 488
P.2d 13, 96 Cal. Rptr. 709 (1971), the California Supreme Court declared

unconstitutional the basic prejudg.ent attachment procedure since it did
not provide for notice and an opportunity for a hearing before property
is attached, did not strictly limit summary procedures to extraordinary

circumstances, and did not adequately exempt necessities from attach-



ment, Decided between Sniadach and Fuentes, the California decision
seems to set a stricter due process standard than iidtchell and Jorth
Georgia Finishing. Randone and S3lair v. Pitchess, 5 Cal.3d 253, 486
P.2d 1242, 96 Cal.iptr, 42 (1971), decided a month earlier, anticipated

Fuentes by reading Sniadach broadly to apply to the loss of use of the
debtor's property. In the normal case, absent extraordinary circum-
stances, the creditor's interest in preserving a fund for the eventual
collection of his judgment was found not to be sufficient to uphold the
eX parte procedura. Powever, in footnote 20 the court indicated some
willingness to balance the interests of the parties on a case by case
basis: '"We recognize, of course, that bank deposits, by thelr very
nature, are highly mobile and thus that a general risk may arise that
such assets will be removed to avoid future execution. Ye do not be-
lieve, however, that the mere potential mobility of an asset suffices,
in itself, to justify depriving all owners of the use of such property
on & general basis. Instead, in balancing the competing interests of
all parties, we believe a wore particularized showing of an actual

danger of absconding or concealing in the individual case must be re-

quired.”" Tais, of course, would still require an ex parte hearing
before levy. It is not clear what Randone means by a "significant
interest"” since it focuses on the potential duration of the prejudgment
taking (three years): the decisfion does not discuss the constitutlcnal
effect of the defendant's opportunity to quash the writ in this con-

nection as does the U,S, Supreme Court ip ifitchell and Jorth Georgia

Finishing, The California court did invalidate the postattachment
exemption procedure which placed the burden on the debtor to seek exemp-
tion of "necessities’ (even though the Randone's bank account would not
have been exempt).

In Adams v. Yepartment of ilotor Vehicles, 1! Cal.3d 146, 320
P.2d 961, 113 Cal. Hptr. 145 (1974), the court invaildated the sale

provisions of the garageman's lien law, but upheld the possessory lien
itself on the grounds that the garageman had added his labor or materials
to the car and therefore had an interest in it. "To strike down the

garageman's possessory lien would be to alter the status quo in favor of

-



an opposing claimant; the garageman would be deprived of his possessory

interest precisely as were the debtors in Shevin [Fuentes]) and Blair."

In footnote 15, tone court noted: "Implicit in Shevin and Ilair is the

policy of honoring that possessory right actually vested in possession,

at least until conflicting claims of possession have been judicially re-

solved. That policy is consistent with the general policy of the law.”
In impfield v. Superior Court, 33 Cal., App.3d 105, 103 Cal. Rptr.

375 (1973), the court of appeal upheld the lis pendens statute {Code
Civ, Proc. : 40Y et seq,} against the argument that it deprived the
property owner of a significant property interest without due process.

In rejecting this challenge, the court stated:

The notice of lis pendens does not daprive petitioners of "'neces-
sities of 1life” or any significant property interest. They may
still use the property and enjoy the profits from it. [Citing
Randone at 544, fn, 4.] Concededly, the marketability of the prop-
erty may be impaired to some degree, but the countervailing inter-
est of the state in an orderly recording and notice system for
transactions in real property makes imperative notice to buyers of
property of the pending cause of action concerning that property.

In Raigoza v. Sperl, 34 Cal. App.3d 560, 110 Cal, Rptr. 296 (1973),
the court of appeal upheld the procedure for the postjudgment parnish-
ment of wages against the claim that notice and hearingz on the amount of

the exemption was required before levy. The court continued:

To characterize levies of executlon as a "taking" is non~-
productive. Uithout doubt, a levy of execution involves a '"taking"
in the sense that the debtor is deprived of an Interest in something
of value against his will. The focus, however, must be on the
"process' and here the question is simple: Is it comsistent with
due process to require the judguent debtor to apply for and prove
the right to an exemption after seizure, rather than to insist that
the creditor prove 1n a pre-seizure hearing that arguably exempt
property is subject to lewy?

The court concluded that the former procedure is consistent with due
process since wage exemptions are a matter of 'legislative choice”

rather than constitutionally protected rights such as freedom of speech
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and "[1]t is ewminently reasonable to place the burden of applying for
and proving that wages are exenpt on the debtor, who knows best what is
"necessary for the use’ of his family. . . . Surely he is in a better
position to prove his need for the garnished wages, than the creditor 1is
to disprove it.’ It should be noted, however, that tais logic would not
apply to exemptions which by statute are automatically exempt; apparent-
ly the court believes that it is for the Legislature to determine which
exemptions are automatic and which must claimed. The California Supreme
Court denied a hearing in Raigoza (Dec. 5, 1973).

Similarly, in Phillips v. Bartholomie, 46 Cal. App.3d 346, __ Cal.

Eper. _ {1975), the court of appeal rejected tne contention that tae
judgment debtor was entitled to a hearing to determine whether the
debtor's cuaecking account was exempt before it was levied upon., In this
case the money was derived from Social Security, AFDC, county welfare,
and veteran's benefits--all of which are not subject to execution. The
court followed Raipoza by holding that 1t is reasonable to require the
debtor te claiin the exemptions.

Finally, in In re ifarriage of Crookshanks, 41 Cal. App.3d 475, .16

Cal. Rptr, 10 (1974}, the court of appeal answered a constitutional
challenge to the 1ssuance of a writ of execution to enforce court-

ordered child support by stating broadly that the

Sniadach-Randone rationale is inapplicable to a Califormia writ of
execution.

Sniadach and Randone, relying upon the proposition that no
person may be deprived of a substantial property right, ineluding
the right of immediate possession, without due process of law,
require notice to the debtor and a hearing as a prerequisite to the
issuance of a writ of attachment or garnishment except in special
circuustances. The hearing must prima facie establish an obliga-
tion and 1its nonpayment. In the situation of a writ of executionm,
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the judgwent upon which it is issued establishes the obliration of
the debtor. The judgment itself was rendered in a proceeding in
vhich the debtor had an opportunity to be heard. In the situation
of a writ of execution, the debtor is afforded ample lepgal protec-
tion on the issue of payment since Code of Civil Procedure Section
675 gives him the rigit to insist upon a satisfaction of judgment
being filed and recorded on the register of actions as he makes his
payment. . . . No wrilt of execution can issue on a satisfied judg-~
ment.

Anpellant seeks to aveid the inevitable consequences of the
California statutory scheme by arguing that in some circumstances
equitable considerations way prevent the enforcement of a valid
unpaid judguent, The argument fails since the Sniadach-Randone
rule requires only a prima facie and not conclusive showing as a
prerequisite to the issuance of a writ. 'hile equitable considera-
tions nay be pertinent in a wotion to quash a writ of executionm,
the possibility that they may exist does not detract from the
requlsite prima facie case.

Due FProcess Rights of Third Persons

The decisions just reviewed bear only obliquely on the question
whether the existing California levy proceduras and third-party claim
procedure are constitutional., e have found no decisions that discuss
the constitutionality of such procedures in the light of Sniadach and
Randone. The most obvious distinguishing feature of .nost of the leading
cases just discussed is that they involved prejudgrent remedies against
a defendant--we are primarily concerned with postjudgment procedures to
protect the interests of third persons. If the plaintiff in these
prejudgment cases shows the probable validity of his claim against the
defendant before levy, he goes a long way toward satisfying the constitu-
tional requirements. Hut probable validity of the claim is of no con~
cern after judgment and is never of concern so far as third persons are
concerned. In the case of third persons, the issue 1s the respective
interests of the debtor and third person in the property sought to be
levied upon. Of course, this same issue exists prior to judgment, but
none of the cases reviewed supra considered it, probably because it was
eclipsed by the probable validity issue. In any event, it is elementary
that the creditor cannot apply the property of the third person to the
satisfaction of the debtor's obligation.

-12-



Considered in terms of some sweeping statements in Fuentes and
Randone, it would appear that the levy and third-party claim procedures
are unconstltutional since property is taken without prior notice and an
opportunity for a hearing. However, there are broad statements in

Hitchell, -aigoza, and ..arriage of Crookshanks that support the present

scheme contemplating postlevy determination of interests in property
levied upoa.

The problem becomes more complex as we attempt to apply the con-
stitutional principles to the various factual situations that way arise
where a judpguent creditor seeks to enforce his money judg:ent by a writ
of execution. Tangible personal property sought to be levied upon may
be in the possession of the creditor or the levying officer, the debtor,
a third person having no interest therein, or a third person claiming an
interest. {Intangible personal property is by its very nature not so
mobile since the statutes assign a situs for the purpose of levy). The
location of the property is a useful starting point since we may rely on
the hoary presumption that possession of personal property by a debtor
indicates ownership. (See iilley v. Scannell, 12 Cal, 73 (1559); Adams

¥. Department of totor Vehicles, supra: and the adage "'possession is

nine~tentiis of the law' or ‘“possession is a good title where nc better title
appears.”) Relying on this presuiaption, it would be permissible to
levy on property in the hands of the debtor without any prior hearing on
its ownership. Vhere property is in the hands of the creditor, he
should be in a position to know the nature of its title. “here property
is in the hands of a third person, under our levy procedures, the third
person does not have to relinquish possession of the property if he
claims an Interest in it. Intangibles levied upon by notice te the
obligor present no problem where the third person owes vioney only to the
debtor since he can protect his interests when served with notice.

This simple scheme is complicated by several things: First, owner-
ship of property wmay be mixed so that property in the possession of the

debtor is owned in part by someone else, property in the possession of
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tite third person may beloag only partly to the debtor, and, worst of all, property
belonging jointly to the debtor aad the third person vay be in the fosséssion of
“fourti person {e.p., a joiat safe deposit bLox), Sisilar problems also

arise where an oblipgor owes money both to the debtor and another third

person (e.p., joint bank account). Second, property owned entirely by

one person may be in the possession of another (e.g., goods on consign-

mwent}, Tuird, recording systers {e.z., security interests), registra-

tion of ownership (ELELL motor vehicles). and obvious labels of owner-

silp affixed to items of property {e.p., leased office equipment) raise

the problem of actual or presumed knowledge on the part of the judg.ent

creditor of the third person's interest. Fourth, existing law permits

levy in situations where, despite possession or recorded title indicat-

ing othervise, the debtor's interest in the property 1s asserted by the

creditor. Similar problems occur with regard to fraudulent transfers

and transfers of property subject to an attachment or judg.aenc lien.

The creditor is interested in satisfying his judgment without
further delay. Hence, he seeks to levy on property which he believes 1s
the debtor’s or in which the debtor has an interest as quickliy as pos-
sible. Frequently, where a creditor has some doubt as to the nature of
the title to the property, he prefers to levy first and ask questions
later even though this may leave him open to an action for wrongful
execution. (There is a resort to an undertaking uader current law only
where a bank account or safe deposit box not whoelly in the name of the
judguent debtor is levied upon: this differs from attachment where there
is always an undertaking to which eilther the defendant or a third person
may resort for wrongful attachment damages.) lost creditors probably
prefer to let third parties raise questions of title after levy rather
than determine title before levy. It is also true in this situation, as
in the exemption procedure upheld in Ralgoza and Phillips, that the
facts are known best by the debtor and third perscn. (lonsequently, the
creditor would prefer to rely on the presunption that pessession indicates

title where the property is in the hands of the debror.
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The third person is interested in protecting his rights in any
property that the creditor might seelk to apply to the satisfaction of
his judgrent against the debtor. Of course, if property is sold, the
third persen does not lose his interest, but he would still prefer to
avold the trouble of later proving his title and risking the loss or
deterioration of the property. The third person would probably prefer
that the creditor be forced to act more carefully in levying property in
order to avoid situations where the third person has to make a claim.
Hence, the third person would prefer that the creditor have the burden
of showing at a prelevy hearing that the property belongs to the debtor
or at least that there is a probability that the property is the debt-
or's. The third person's interest in a prelevy determination of title
(or at least notice and a right to a prompt hearing) is more constitu-
tionally significant where he depends upon its use by the debtor or his
own use for his income and where the levy ianterferes with the third
person's use or possession.

The debtor is interested in having the judgment satisfied with as
little burden, expense, and disruption as possible and with the most
efficient application of his property. The debtor will want to have an
opportunity to show that property 1s his where it is claimed by the
third person. But the debtor will also want to avoid the costs involved
in a procedure requiring a prelevy hearing to determine title. Where
the property is jointly owned or where the debtor's property is subject
to a security interest, the debtor has an interest in seeing that his
interest in the property is applied to the satisfaction of the judg.ent,
even 1f this puts a burden on the joint owner or secured partcy.

The preceding discussion indicates three major alternatives:

1, Continue existing procedure. Tiuis alternative assunes that, all

things considered, existing levy and third party claims procedures are
constitutional, fair, and practical. It permits the creditor to levy
on property he can find, despite indicatilons that it belongs to a third

person and in the extreme case where the creditor is claiming by his
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levy that the property is the debtor’s despite the fact that it is
registered in the name of another person and in his peossession or under
his control, This alternative relies on the assu ption that wost cred-
itors will avoid levying on property where there is substantial doubt
that it is the debtor's or that the debtor has some ilnterest in it.
Reliance is placed on 1liablility for wrongful execution to inhibit
improper levies and on the sumary procedure available to third parties
to prove their interest in property levied upon. This approach finds

support in jdtchell, ‘lorth Georgia Finishing, Raigoza, Puillips, and

impfield. The restraint of the creditor’s liablility for a wrongful
levy could be increased by requiring an undertaking in every case as a
condition to issuance of a writ to cover liability to any person whose
property 1s wrongfully levied upon. If the creditor has doubts about
the property and cannot get a satisfactory answer from the debtor or the
third person, he uay proceed by way of an examination of the third
person and the debtor or, where the third person claims an interest
adverse to the debtor, by a creditor's suit. Vhere property is jolntly
owned, it 1s assumed that the debtor's interest in seeing that his
property goes toward tne satisfaction of the judg-ent and the creditor's
interest in collecting the debtor's property interest cutweigh the third
person's Interest in avoiding the inconvenience of a levy on the prop-
erty ot of having to make g claim. Neither the levy or the sale de-
prives the third person of his interest. In most cases levy does not
deprive the tnird person of use since if the property is in the debtor's
possession the third person is not using it, if it 1s in the third
person's possession he can retain possession, and if it is a bank ac-
count or safe deposit box or other property in the possession or under
control of some “fourth person” the creditor gives an undertaking to
compensate the third person for damages caused by the taking. In any
event the third person has an early opportunity to seek a hearing or to

release the property from levy by giving a bond.



2. Prelevy hearing in every case. This alternative assumes that

any levy is a taking within the purview of the due process clause and
that the constitution requires a prelevy hearing to :ake at least a
preliminary determination of title. A hearing held on notice in every
case would be burdensome and impractical; an ex parte hearing should
suffice in most cases. This alternative is supported by some general

statements in Fuentes and Randone. Of course, if only an ex parte

hearing is held, the third person‘s property could still be levied upon
where the creditor does not have sufficient information or is unscrupu-~
lous. dor is a noticed hearing a complete protectlon because the notice
©way not reach the third person, the persons notified way not appear, and
the persons who way have an interest in property iay not be known to the
creditor. 4 wmore flexible approach would be to give the court authority
to decide whether the writ may be issued after an ex parte hearing or
only after a noticed hearing, This alternative could also be supple-
mented by the requirement that the creditor give an undertaking in every
case to cover damages for any wrongful levy that may occur.

3. Prelevy hearing only where reason to believe third person has

interest or where interest 1is registered or recorded in third person's

name. This alternative recognizes the impracticality of having a pre-
levy hearing in every case but also anticipates that there may be a due
process objection to a procedure permitting the creditor to use the
force of the state to levy on property where there is reason to believe
that 2 third person has an lnterest in the property. Thus, this alter-
native preserves the traditional presurmption that property 1in the posses-
sion of the debtor is his but wakes clear that the presunption 1is easlly
rebutted by a reason to believe otherwise or registered or recorded
ownershlp in another. It would also have the effect of putting the
initial burden on the creditor to show the extent of the debtor's inter-
est in the property. ¥or example, in the case of a joint bank account,

the creditor would have to show at an ex parte or noticed hearing the
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extent of the debtor's interest. It may be objected that the creditor
will not be able to show at an ex parte hearing the interest of the
debtor in the account or the property in the safe deposit box, leading
to the necessity of a noticed hearing with notice seant to the joint
account holder. Thils in turn would permit the debtor the third person
to transfer the funds before the hearing, The court could be given
authority to grant a restraining order to protect the property from
transfer or dissipation in appropriate circu stances, but it should be
noted that this would require an additional ex parte hearing before the
noticed hearing. An automatic restraining order would, in certain
cases, defeat the purpose of the hearing procedure since the third
person would be prevented from using his property (e.g., a bank account)
just as 1f it had been levied upon in the first place. The staff be-
lieves that this alternative becomes needlessly complex if a hearing on
notice is required in every case where there is reason to believe a
third person has an interest. Like the other alternatives, this could
be combined with a provision requiring the creditor to give an under-

taking indemmifying third persons.

Conclusion

The staff generally favors the existing procedure with a few
modifications, 1f the Cousisssion thinks they are necessary, along the
lines of those sugzested in the third alternative just discussed. (In
addition, related changes should be uade, such as refininp the procedure
for levy on deposit accounts so that only a certain amount less than the
entire account could be levied upon.) This procedure would have the
following features:

(1) An ex parte hearing before the court and notice of levy to the
third person {or, if the court so orders, a hearing on notice) would be

required in the following special cases:
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(a) Where the creditor seeks to levy upon property [including
real property?] that is recorded or registered in the name of a
third person but is claimed by the creditor to be property of the
debtor to some extent.

{b) Yhere the creditor swveks to levy upon property that is no
longer owned by the debtor, but was subject to an attachment lien
{or judgment iien?] prior to being transferred.

(c) Where the creditor seeks to levy upon property that the
creditor believes or has reason to believe is jointly owned by the
debtor and some third person but is in the poussession or under the
control of some other third person ( e.p., vank account, safe de-
posit box).

(2} Where the creditor seeks to levy upon property in the debtor's
possession or under his control that the creditor believes or has reason
to belleve iz jointly owned by the debtor and some third person or is
spbject to a lien or security interest, the creditor must give notice of
the levy to the third person promptly after levy. Thils affords the
third person the opportunity for an ‘early' hearing, but no hearing is
required because the third person's possession or use of the property is
probably not being disturbed.

{3} In any other situation where the property is in the debtor's
possession or under his control, the creditor would be able to levy on
such property without any prior hearing. This principle 1s based on
the presumption that property in the debtor's possession is his and that
if it is not, the taking is de wminimus insofar as the third person is
concernad.

{4) In any other situwation where the property is in the possession
or under the control of a third perscon, the creditor would be able to
levy on such property without any prior hearing. This is based on the

assumption that the third person can look out for his own interests in

such cases. (Thisg fourth principle could be made paramount over exceptions

(a) and (b} under the first principle.)
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The creditor could be required by statute or by the court to give an
undertaking indemnifying third persons in every case or 1in any case
where an application to the court is required.

The foregoing discussion is already fairly complex. Hence, we only
note the possibility of redrafting the already complex and detailed levy
statutes to specifically prescribe the proper procedure to be followed
for obtaining a writ to levy on a given type of property depending on

the nature of its title and by whom it 1s possessed or controlled.

Respectfully submitted,

Stan G, Ulrich

Legzal Counsel
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EXHIEIT 1

[Draft of 3% 706.010-706.450
Third-Party Claims Procedures]

CHAPTER 6, THIRD-PARTY CLAI:S; UWDERTAKINGS

Atlcle 1, General Provisions

§ T06.010, Application of definitions; definitions

706,110, (a) Unless the provision or context otherwise requires,
the definitions provided in this section govern the construction of this
chapter.

{b) "Secured party' means a person holding a perfected nonpossessory
security interest under Jivision 9 {commencing with Section 9101} of the
- Commercial Code.

(c) "Third person' includes both an unsecured third person and a

secured party.

Comment. Section 706.010 defines certaln terms as they are used in
this chapter. The definition of 'secured party”’ as one holding a perfected
security interest reflects the substitution of secured transactions for
the former security devices of conditional sales and chattel mortgages
referred to in former Section 689b. See Com. Code §{ 1201(37), 9101 et
seq.

The general term "third person” reflects the use in this article of
the same procedures by both secured and unsecured third persons. Formerly,
unsecured third persons made their claims under dne sectlon {former Sec-
tion 689) and secured parties made their claims under another {former
Section 689b).
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405591

% 706.920. Liability of levying officer

706.020. The levying officer is not liable for damages to the
judguent creditor or to any third person for any action taken in accord-

ance with the provisions of this chapter,

Comment. Section 706,020 is based on the second sentence of the
sixth paragraph of former Section 689 and the third sentence of subdivi-
sfon (9) of former Section 689b.

dote. We have preserved this section here in this form as a tempo-
rary measure. We have some doubt whether the provision is necessary
and, if it is, we may suggest that it be generalized so that it applies
throughout this title,

405592

§ 706,030. General provisions relating to undertaking

706.030, The provisions of Article 1 (cormencing with Sectionm
489.010) of Chapter 9 of Title 6.5 apply to any undertaking given or
sought to be given under this chapter.

Comment. Section 706.030 incorporates by reference the general

provisions relating to undertakings in attachment proceedings,

404978

$ 706.040. Third-party claims

706.040., Where a warrant is issued by the State of California, or
a department or agency thereof, pursuant to Section 1785 of the Unenploy-
ment Insurance Code or Section 6776, 7831, 9001, 10tii, 18906, 26191,

30341, or 32365 of the Revenue and Taxation Code, for the collection of
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a tax liability owed to the state, a department or agency thereof, the
procedures provided by thils chapter arc applicable to third-party claims,
and the proceedings provided may be held by the superior court of the
county, or city and county, in whicn the property levied upon is located.

Comment. Section 776.040 continues the substance of former Section
689d.

405593
Article 2, Third-Party Claims

§ 706,110, Hanner of making third-party claims

706,110, A4 third person may claim an interest in any personal
property levied upon under a writ of execution by serving upon the
levying officer a verified written claim, together with a copy thereof,
which contains all of the following:

(a) A description of the interest claimed including a statement of
the facts upon which the interest is based.

(b) A statement of the reasonable value of the interest claimed or,
in the case of a security interest, a statement of the total amount due
to the secured party under the security agreement with interest to date
of tender.

{c) The address of the third person in this state to which notice

may be mailed,
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Comment. Section 706.110 is based on part of the first paragraph
of former Section 589 and the first sentence of subdivision (2) of
former Section 689b. Section 706.110 permits any person claiming an

interest in the personal property levied upon to use the procedure

provided by this chapter. Under former Section 689 the claimant had to

show title and right to possession. See Palmquist v. Palmquise, 228
Cal., app.2d 789, 39 Cal., Rptr. 871 (1964){attaching creditor could not

use third party claim procedure)}.

Section 706,110 uses the terminology relating to secured transac-
tions which has replaced terms such as chattel mortpage and conditional
sale. Hence, "seller or mortgagee’ in former Section 689b(2) 1s now
"secured party." See Section 706.010; Con. Code 35 1201(37), 9101 et
seq. Subdivision (b) requires the secured party to state in his claim
the total amount due whereas subdivision (2) of former Section 689b
called for a statement of amounts due or to accrue under the contract or
mortgage, Thls change reflects the policy that the secured party should
be able to claim only what is due, not what is to accrue. However, if
the security agreement contalns an acceleration clause which comes into
effect when levy occurs, the entire amount will be due under this section.
See also Section 706.150{(b)} and Comuent.

Hote. Under existing law and this redraft the creditor has the
option of either giving an undertaking or a cash deposit to maintain the
levy. 1t has been suggested that the cash deposit is unfair to the
third person since in effect it forces him te sell his Interest. For
now we have continued this relationship between the parties since the
third person does not have to accept the deposit if he never makes a
clain under this procedure {(unless he receives a demend for a claim
under Article 4) and in any event the third person may release the
property from levy by giving an undertaking under Article 5. It could
be provided that the third person way state in his claim that he will
not accept a cash deposit under Section 706,.140--this would force the
creditor to permit release of the property or to give an undertaking but
would not permit the forced sale of the third person's interest under
Section 706.140.
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405594

§ 706,120, Demand to judgment creditor for undertaking or deposit

706.120. (a) Not later than five days after service upon him of
the claim provided in Section 706.110, the levying officer -ail to the
judgment creditor both of the following:

(1) A copy of the third-party claim.

(2) A demand for either the amount of the value of the interest
claimed plus interest due to the date of tender or an undertaking as
provided in Section 706.170.

(b) The officer may send the demand notwithstanding any defect, in-

formality, or insufficlency of such claim.

Comment. Suﬁdivision (a) of Section 706,120 continues portions of
the first paragraph of former Section 689 and subdivision (3) of former
Section 649b, See also Comment to Section 706.110. The alternative of
giving an undertaking or making a deposit found in subdivision (3) of
former Section 689b is continued and expanded to apply to all third-
party claims. The creditor may, of course, deposit money in lieu of an
undertaking pursuant to Section 1054a.

Subdivision (b) continues the substance of the first sentence of
the sixth paragraph of forwer Section 6349 and the second sentence of
subdivision (2) of former Section G89b.

405595
§ 706.130. Judgment creditor's undertaking or deposit; release of levy

706.130. (a) Net later than 10 days after a demand 1is sent pur-
suant to Section 706,120, the judgmeant creditor shall deposit the

amount demanded or file an undertaking pursuant to Sectieon 706.170.




{b) If the judgment creditor has not coumplied with subdivision {a)
within 10 days after the levying officer sends the demand under Section
706.120, the levying officer shall release the property unless otherwise
ordered by the court pursuant to Section 706,240,

Compent. Section 706.130 continues the substance of a portion of
the first paragraph of former Section 689 and subdivision (4} Gf foruer
Section 689b, However, Section 706.1:0 increases the time within which
the judgment creditor must either give an undertaking or make a deposit
from five to 10 days.

405596

§ 706,140. Payment to third person

706,140, (a) Within five days after the levying officer receives
any deposit under Section 706.130, he shall tender or pay it to the
third person. If the deposit is made by check, the levying officer
shall be allowed a reasonable time for the check to clear.

{b) If the tender is accepted, the entire interest of the third
person in the property levied upon for which payment is made shall pass
to the judgment creditor making the payment.

(c) If the tender is refused, the amount thereof shall be deposited
with the county treasurer, payable to the order of the third person.

Comment. Section 706.i40 is based on subdivisions (5)-(7} of
former Section 589b; however, this section now permits the judgment
creditor to acquire the interest of both an unsecured third person as
well as a secured party, If the third person does not want to sell his
interest in the property to the judgrent creditor, he may give an under-

taking to release the property pursuant to Article 5 (commencing with
Section 706.410)., See Section 706.150,




405597

$ 706,150, Delay of sale until deposit or undertaking; interest of
third person in property sold

706,150, {(a) If a third-party claim is made pursuant to Section
706,110 prior to sale under execution, the property described in the
claim shall not be sold without the written consent of the third person
until a payment or deposit covering the third-party claim is nade pur-
suant to subdivision (b) or (c) of Section 706,140 or the undertaking
provided by Section 706.170 is given. after such paywent or deposit is
made or undertaking is given, the officer shall execute the writ in the
manner provided by law unless the third person gives an undertaking to
release the property as provided in Article 5 {comencing with Section
706.410). Property shall be sold free of all liens or claims of the
third person for which a paywent or deposit is wmade or undertaking is
given,

{(b) If no third-party claim is made pursuant to Section 706.1.0
prior to sale under execution, the property scld remains subject to the
interest of any third person except as otherwise provided by Article 4
(commencing with Section 706.31Q).

Comment, Subdivision (a) of Section 706.150 is based on the sev-
enth paragraph of former Section 689 and parts of subdivisions (8) and
(9) of former Section 689b. But see Section 706.240. The last sentence
of subdivision (a) makes clear that property is sold free of all liens

or claims for which a paymnent or deposit is made or undertaking is
given. ilowever, where the intereSt of a secured party has not fully
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accrued--e.g., where there is no acceleration clause in the security
agreement and, hence, the interest is not paid off completely--his
interest in the collateral will continue. !Moreover, a third person need
not generally press his claim immediately 1f he does not choose to.
Subdivision (b) makes clear that, if no claim is pressnted before sale,
the property is sold subject to the third person's interest unless the
judgment creditor has resorted to the Article 4 procedure. See Section

706.310 et seq.

405598

§ 706.160. Dispoeition of released property when judg -ent debtor cannot
be found

706,160, When property is released either because the judpment
creditor falls to nake a deposit or furnish and maintain a sufficient
undertakiﬁg or because the third person provides a sufficient under-
taking pursuant to Article 5 (commencing with Section 706.410) and the
levying officer is unable to find the judg.ent debtor to deliver the
property to him, the levying officer shall notify the judg-ent debtor in
writing at his last known address. If the judgment debrtor faills to
demand the property from the levying officer within 10 days thereafter,
the levying officer shall deliver the property to the third person.

Comment. Section 706.160 continues the substance of former Section
689.5.

405599

§ 706,170, Judgment creditor's undertaking; reliance
on registered ownership

706.170, {a) Where the judguent creditor provides an undertaking

in response to the demand made pursuant to Section 706.120, the under-




taking shall be made in favor of the third person in an amount equal to
double the value of the interest claimed by such third person unless the
third person agrees in writing to a lesser amount and shall iodemnify
the third person against any loss, liability, damages, costs, and attor-
ney's fees by reason of such levy or its enforcement.

(b) When the property lewvied upon 1s required by law to be regis-
tered or recorded in tlie name of the owner and 1t appears that at the
time of the levy the judgnent debtor was the registered or record owner
of such property and the judgment creditor caused the levy to be made
and maintained in pgood faith and ian rellance upon such registered or
recorded ownership, there shall be no liability on the undertaking to
the third person by the judgment creditor, his sureties, or the levying
officer for the levy itself,

Comment. Section 706,170 continues and combines the provisions re-
garding undertakings by the creditor under the first and second para-
grapha of former Section 639 and subdivision (J) of former Section 689b.
It should be noted that, where levy has been made upon a good faith
reliance upon the registered or recorded ownership, there is no liabil-
ity for the levy: but, after the third person makes a proper claim, his
interest must be recognized and a failure to deal properly with such
interest may result in liability to him, For provisions relating to
undertakings generally, see Section 706.030. Tone judguent creditor is
not required by this section as he was under former Section 689b (J) to

cleim that the "sales contract or .ortgage is void or invalid" as a

condition of giving the undertaking.



405600

Article 3, tHearing on Third-Party Claims

§ 706.210. Application for hearing; jurisdiction; stay

706,210, (a) Not later than 15 days after the delivery of the
third-party claim to the levying officer, whether or not an undertaking
is given or a deposit is made pursuant to Section 706,130, either the
judgment creditor or the third person may request a hearing in the court
from which the writ issued to determine the propar disposition of the
property that is the subject of the claim.

(b} The court from which the writ issued has original jurisdictiom
and shall set the matter for hearing within 20 days from the filing of
the request. The court may continue the uatter for good cause shown.

Comment. Subdivision (a) of Section 706.210 continues the sub-
stance of the first two sentences of the eighth paragraph of former
Section 689 and the first two sentences of subdivision {(10) of former
Section 639b. Subdivision (b) continues the substance of the third and

fifth sentences of the eighth paragraph of former Section 689 and the

second and fourth sentences of subdivision (10} of foruer Section 689bh,

405601

§ 706.220. llotice of hearing

?06.22ﬁ. Hot less than 10 days before the day set for the hearing,
the court clerk shall mail notice of the time and place of the hearing
to the judgment creditor, the levying officer, the judgment debtor, and
the third person. The notice shall state that the purpose of the
hearing is to determine the proper disposition of the property which is

the subject of the third-party claim.



Coument. Section 706.220 is based on the substance of the fourth
sentence of the eighth paragraph of Section 689, See also the second
sentence of subdivision (10) of former Section 439b. Section 706.220,
however, provides for notice by wail. See Section 702.150 {(manner of
service). By requiring notice to be sent to the judgment debtor, this
section avoids the problem of wmisapplication of funds that could ocecur
under former law. See Rubin v. Barasch, 275 Cal. #pp.2d 835, 50 Cal.
Rptr. 337 (1969).

405602

5 706,230, Pleadings: burden of proof; disuissal

706.230. (a) The levying officer sihall file the third-party claim
delivered to him under Section 706.110 with the court. The third-party
claim constitutes the pleading of the third person, subject to the power
of the court to permit an amendment in the interest of justice. The
claim shall be deemed controverted by the judgment creditor.

(b) Whenever the request for the hearing 1s made by the third
person, neither the request nor the proceedings pursuant thereto may be
dismissed without the conseant of the judgment creditor.

(c) At the hearing, the third person has the burden of proof as to
the nature and extent of his Interest.

Comment. Subdivision (a)} continues the substance of the ¢leventh
sentence of the eighth paragraph of former Section 689, Subdivision (b)
continues the substance of the sixth sentence of that paragraph. Sub-
division (c) continues the substance of the tenth sentence of that

paragraph. See also the second sentence of subdivision (10) of former
Section 689b.

11~



4035603

§ 706,240, Sale of perishable property; stay of execution

706.240. {(a) Wotwithstanding Section 706.150, the court for good
cause shown by the judgment creditor, the judgment debtor, or the third
person on ex parte application or if the court so orders, on application
by noticed motionm:

(1) May order the sale of any perishable property held by the
levying officer. The proceeds of such sale shall be deposited with the
court until the proceedings under this artfcle are concluded.

(2) May stay the release of the property or stay any sale under
execution or restrain any transfer or other disposition of the property
involved until these or other proceedings are concluded.

(b) The orders made pursuant to subdivision (a) may be modified or
vacated by the court at any time prior to the termination of such pro-
ceedings upon such terms as may be jusc.

Comment, Section 706,240 continues the substance of the seventh,
eighth, and ninth sentences of the eighth paragraph of former Section
639, See also the second sentence of subdivision {10) of former Section
689b,

405604

§ 706.250, Jury trial

706.25C0, [Hothinz in this article shall be construed to deprive
any person of the right to a jury trial in any case where, by the Con-
stitution, such right is given, but a jury trial shall be waived in any

such case in a like wmanner as in the trial of an action. ]

-12-
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Comment. Section 706,250 is substantively 1dentical to the twelfth
sentence of the eighth paragraph of former Section 689. See also the

second sentence of subdivision (10) of former Section 68%9b.

Jote. The staff thinks this section is unnecessary.

405605

§ 700.260. Disposition of property after hearing

706,200, At the concluslon of the hearing, the court shall deter-
nine the interests of the parties and shall order such disposition of
the property, and the proceeds of any property, as it deems proper. Tae
order is conclusive between the parties te the proceeding.

Comment. Sectlon 7006.260 continues the substance of the fourteenth
and fifteenth sentences of the eighth paragraph of former Section 0689
and the third sentence of subdivision (10) of former Section 689b. Of
course, the proper disposition depends on the interests determined at
the hearing. For example, 1f the third person is found to be the sole
owner he would be entitled to possession; if the third person has a
lien, he would normally be entitled to a2 share of the proceeds of sale.

405412

§ 706,270, TFindinogs

706,270, %o findings are reguired in any proceedings nndar thig

article.

Comment. Section 7(6.270 continues the rule under the thirteenth
sentence of the eighth paragraph of former Section 689. See also the

second sentence of subdivision (10) of former Section 649,

~13-
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405413

§ 706,230, Appeal

736.280, An appeal may be taken from any judgment determining the
Interests of the parties under Section 706.260 in the manner provided
for appeals from the court in which the proceeding is had.

Comment. Section 706.280 continues the rule under the seventeenth

sentence of the eighth paragraph of former Section 689.

405414

3 706,290, Relevy: additional writs

706.290, 1If property has been released pursuant to Section 706,130
and the final judgment 1s in favor of the judgment creditor, the levying
officer upon receipt of instructions from the judgment creditor shall
levy again upon the property i1f the writ under which the original levy
was made is still in his hands; or, if the writ has been returned,
another writ may be issued on which the levyinpy officer may levy upon
the property.

Comment. Section 706.290 continues the substance of the sixteenth

sentence of the eighth paragraph of former Section 639 and the fifth
sentence of subdivision {10} of former Section 649b,

405415
Article 4., Judzment Creditor's Demand
for Third=Party Claim

3 706.310., Judgment creditor's demand for third-party claim

706.310, (a) Upon receipt of the judgment creditor's written
request, the levying officer shall serve on any third person a written

demand that the third person make a claim as provided in Section 706.110.

14—
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{(b) If the third person does not serve a third-party claim within
30 days after the service of the demand, the third person shall be
deemed to have waived any interest he may have in the property levied

upon,

Comment. Section 706,310 is based on a procedure provided under
subdivision (8) of former Section 689b by which a judgment creditor may
demand that a tnird person file his claim or waive any interest in the
property levied upon. It should be noted that this is a complete waiver
of any interest. The third person must claim his interest in the prop-
erty even though it is contingent or, in the case of a security in-
terest, there are no amounts currently due. Subdivision (a) clarifies
prior law by providing that the levying officer serves the demand for a
third-party claim pursuant to the judgment creditor's request; under

former law, it was unclear how the procedure was instipated.
405416

§ 706,320, Service of demand for claim

106.320. The demand for a third~party claim shall be personally
served in the manner provided for the service of summons and complaint
by Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5.
[The demand may be served by the levying officer or for him by any other
levying officer whose office is closer to the place of service. The
fees and mileage of the latter shall be paid out of the prepaid fees in
the possession of tie levying officer.]

Comment. Section 706,.32C makes clear that the demand for a third-
party claim must be served in the same manner as a summons and complaint.

{The second and third sentences of this section continue the substance

of the second sentence of subdivision (8) of former Section 659b.]
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Article 5. Third-Party Undertaking

to Helease Property

§ 706.418. Third-party undertaking to obtain release of property

706.410. Where personal property has been levied upon under a writ
issued on 2 judgment for the payment of money, any third person may glve
an undertaking, as provided in Section 706.420, to obtain the release of
the personal property described in the undertaking from the lien and

levy of execution.

Comment, Section 706,410 continues the substance of former Section
710b. Although Section 706.410 does not specifically require that the
third person be a claimant to the property, such is the practical result
since, 1f it 1s determined that the judgment debtor has any interest in
the property levied upon, the third person and his suretiea will he
liable to the judgment creditor for the value of such interest. Sece
Section 706.420.

405413
§ 706.420. Contents of undertaking

106,420, (g) The undertaking given pursuant to Section 706.410
shall be in an amount equal to the lesser of the following:

(1) Double the value of the property levied upon.

(2) Double the amount for which the execution was levied,

(3) The amount agreed to in writing by the judgment creditor.

(b) The undertaking shall provide that, if the judgment debtor is
finally adjudged to have had an interest in the property levied upon,
the third person shall pay in satisfaction of the judgnent on which
execution was issued a sum equal to the value of the judgment debtor's

interest.



Comuent. Section 706.420 1s based on former Section 710c.

405419

¢ 706,430. Filing of undertaking

706.430. Tne third person shall file the undertaking given pur-
suant to Section 706.410 in the action and with the court from which the
writ under which levy was made was issued., The third person shall serve
notice of the filing of the undertaking on the judgment creditor and the
levying officer,

Comment. Section 706.430 continues the substance of former Section
71l.

Note. Should the judgment debtor receive notice of the under-
taking?

405422

§ 706.440. Felease by levying officer

706.440. Unless otherwise ordered by the court in which the under-
taking given pursuant to Section 706.410 1is filed, 10 days after receipt
of the notice of the filing of the undertaking the levying officer shall
release the personal property described in the undertaking from the lien
and levy of execution in the manner provided by Section 448,560,

Comment. Section 706.440 i1s based on a portion of the seventh

paragraph of former Section 689,
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Memorandun 75-67
FERIEIT IX
{fode Miv. Proc. §§ 689-689a)

Qﬁﬂ [Third perty claim: Undortsking: Em@pﬂm 1o eureties Hesring: Court orders:
Procedare: Appesl.] If tangibic or ‘rtangible prreonal property Jevied on, whether or not il be

,mthem:iualpmmamafdmkemngoﬁm.udmm&ibyatmrdmmnhhpmw

& writter claim verified by his oath or idat of his agent, setiing out the reasonable value
thereof, bis sitie pad nght o ihe possession thersof and delivered, together with & copy
thersof, to the oficer making the levy, such offices must release the property and the levy
untless the plaintiff, or the person in whone favor the writ runs, withia five days afler written
detnund by such officer, made by msgmwui or ceitified madl within five days after being

" served with such verifiec cleitn, gives such officer an undertaking executed by at lesst two

good and sufficient sureties, in & Tum squal to double the value of the propesty levied upon.
Such undertaiing shali be made in favor of and shail indemnify such third person against

- 1088, liability, damages, costz and counsel fees, by reason of such levy or such seiting, taking,

collecting, withholding, or sale of such property by such officer; provided, however, that

_ where the property levisd upon is required by law to be registered or recorded in the name of
. the owner and it appears that st the time of the levy the defendant or judgment debtor was

the registered or record owner of such property and the plaintiff, or the person in whose favor
the writ runs, caused the levy to be made pnd maintained in good faith, and in reliance upon
such registered or record ownership, there shatl be no liability thereunder to the third person
by the plaintiff, or the person in whose favor the writ rums, or his sureties, or the levying
- Exceptions to the sufficiency of the sureties and their justification may be had and taken in
the same manner 8s upen an ¢ndertaking on attachment. If they, or others in their place, fail
to justify at the time and place appoinied, such officer must release the property and the levy;
provided, however, that if no exception is taken within five days after notice of receipt of the
undertaking, the third person shall be deemed to have waived any and all objections to the
sufficiency of the sureties.

1f objection be made to such umdertaking, by such third person, on the ground that the
amount thersof is not sufficieny, or if for any reason it becomes necessary to ascertain the
value of the property involved, the property involved may be appraised by one or more
disinterested persons, appointed for that purpose by the court in which the action is pending
or from which the “writ iszuzd, or by & judge thereof, or the court or judge may direct a
hearing to determne the value of such property.

T, upon such appraisal or heasing, the court or judge finds that the undertaking given is
not sufficient an order shall be made fixing the amount of such undertaking, and within five
dags thereaficr an undertaking in the amount 50 fixed miay be given in the same form and
araer snd with the same effect us the original.

The officer making the levy may demand and exact the undertaking hemn provided for
mtwiths&ndis any defect, mfnrmahty or insufficiency of the verified claim delivered to him.
Sach officer shall not be liable jor demages to any such third person for the levy upon, or the
collection, taking, keeping or sale of such property if no claim is delivered as herein provided,

nov, e any event, shall such officer be linble for the levy upon, or the holding, release or

dispogition of such property in accordance with the provisions of this section.
X sach uodartaking be given, the levy sball continue and such officer shall retain any

' propurty i his poasassion for the purposes of the levy under the writ; provided, however, that

¥ an uedartaking be given under the provisions of Section 710b of this code, uuch property

. and the levy shall be released.

Whenever 3 verified third party claim is delivered (o the officer as herein prov;ded. upon
lewy of execution or attachment (whether any underiaking hereinabove mentioned be given or
9oty the plaintiff, or the person in whose favor the writ runs, the third party claimant, or any
Ofe OF move joint third party claitoants, shall be entitled 10 & hearing in the court in which
ﬂmnﬂm is pemdisg o frots which the writ issued for the purpose of determining title to the

W in question. Such hearing must be granied by the said court upon petition therefor,
wiich must be flad withic 1% days afier the delivery of the third party claim to the officer.

‘Such hearing must be had within 2G days from the fifing of such petition, unless continued as
hevein pmvided. ‘Teet ddys’ notice of such hearing must be given to the officer, to the piaintiff

or the person in whose favor the writ runs, and to the third party claimant, or their attorneys,
which notice miust specify that the hearing is for the purpose of determining title to the

_property W gquestion: provided, that no such notice néed to be given to the party filing the
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property beid by sueh offficer aed c‘ia*t:{." e giigee
may. by order, siay cxecuilon s or forbid “‘il’la"l-
involved, until the prwesdings B e deermnation of cuk tiiz can b commenced and
prosecuterd {0 fermingion, wnd may mguiie, 50 2 condib wch order, such bond as the
court oy deemn wevessary. Such ordme ray b opoinfied or vecet d by the judge granting the
BAMe, or By the courd o whish tie one R 19 POt dimik. 85 any mme T IS &e WriPATion -
- of such pmw:admg% upsn ich forves an kv pust. As ibie hearing hed far the purpose of
determining title, the *Hird wen e ant ‘ih,ﬂf 3"‘5% *fe haprden of the proed, The thind party
claimn deboversd 19 the oilcw Lied by im with 1e oouil and sball constitute the
plepding of such thicd pm ¥ eluig .m_. gubixt i Ehe power of the ot &0 permit en
amendment in the interst of Justics, and 3 shell b2 desme! controverted by the plaint® or
other person in whou ?a,tﬁ [ — Fgthing herein contsaned shell be construed o
Seprive anybody of the right o a wery triad v any oz where, by the Constitution, such right
iv given, but & jury trial shel! br weiced i aoy cuch case in like manner & in the trisd of an
. setion. Mo findings shaif be required i eny proceedings under this section. At the conclusion
. of the hearing the court shali give judgment determining the title o the property in queation,
which shail be conclusive as to the right of the plaintiff, or other person in whose fuvor the
writ runs, to have said property levied upon, takem, or held, by the officer and to subject said
property to payment or other satisfaction of his judgment. In such judgment the court may
make all propar orders for the disposition of such property or the proceeds thereof, If the
property or levy shall have boer released by the officer for want of an undertaking, and Sual
- judgment shall go for the plaintil or other person in whose favor the writ rups, the officer
- shall retake or levy upon the property on such writ if the writ is still in his hands, or if the
writ shall have been returnsd, snother writ may be issued on which the officer may t;ko or
otherwise Ievy upon such property. An appeal Yies from any judgment det:mmm; title undgr
this, section, such appeal to be taken in the manner provided for appealy from the court in

3"!‘

" which such proceeding is lied. {I872; 1891 ch 32 § 1, 1907 o 360 § 4 1925 ch 466 § 1; 1929 ‘
- ch 341 § 1; 1933 ch 744 § 135; 1938 ch 722 § IS, 1‘?37 ch S7T 3 1; 1951 ch 1737 § 107, 1957'

ch422§l 1961 ch 322 § 1 ]c:shu.rzdm:m;w«, Bonds §5, (I & D 813,

LR S

Cost § 36, Dec! R §6 23, 35, Exec §§ 137, 165; Caf Practice §§ 18270, 44:23, 51:67, 56;5&

56301 et seq, 56:310 et seq., $6:320 ot 5q., 2295, 302:29: mmnwug;am 441, 450,
487, 1597, 1614, 1615, 1867, 3252, 3399, J468, 3469, I470, J471, I47% 3473, 3475, sms,
3477, 3478, 3479, 3480, 451, 382, 3601

§ 6895, [Same: When propariy delivered o claimpat.} Whmw. uzu!er Bection 689 or
6890 of this code a claim has bern fled as to property levied on and the platntifl has failed 20
furpish or matatain 2 sufficient undertaking to suthorize the levying offter to continge
hold the property and such officer is unzbie (o find the defendant to delives the property, the
levying officers shall notify the defendant in writing at his last known address, snd if within
ten {10} days thereafter the levying officer 18 unsbie to locate the defendant be minst retum
the property to the party Bling the third party claiin {1941 ¢k 1111 §1; iM7 ch 721 § |;
3&:53 ch 1796 § 1] Caf Jur 2Jd Exec § £33 Caf Prectice § 56307 Within Procedure 2d pp

72, 2477

§ 689, [Levy on persomal property ander cowtrsct for purchase or swbject to mortgage.]
Personal property in possession of the buyer vnder an executory agreement of sale and
property on which thoere is a chaitel morigage mey be token under attachment or execotion
issued #t the sait of & creditor of the buyer or morigagoer, nutwithsunding gny provition in

- the agrbement or mortgage for default or forfeiture i case of levy or change of possession.

(1921 ch 292 §3; 1945 ch 1311 &1, 1953 ch 1796 § 2.} # S Jur Id Automobiles § 525: Cal
. Jur 2d Chat Mg § 51 Exec §§ 65 77, Sec Tran § 75; Cal Practice §§ 56.56, 56.60; Witkin
i Procedure p [614; Summary p 674



565?15 l{?,ﬂ?‘ ¥ i pplicly g Aontrast frr m,;tfﬁ%ﬁ aHe OF !S‘Jhiﬁﬁ ta wm
- Procedarag (i Whore e popert o ‘pi)z:— 1= o8 veile or s vessel regufred lo be
registerad with the i)mpazfﬁﬂm af B 'tfeh. cles, the officer shall forthwith deiesmine from
such department the me o and o ddeosg of the ket owner of the veaicle 5 vessel wnd shall
noiify any soch iegal owaor vwiio oot also the segisiersd owner of such vehicie or vessel of
the levy by regittered munsi ov sertitied mail or pere o, 13 service,

(;} A seller or mortgagee mey 4ilv with tie Foer levying or personsl property a verified
: written claim, tGgether with o copy thereof, cuntainin ,f 8 detmited stateroent of the sales

contrast or morigsge and the ol amount of “Gas due or to sccrue o him under the
coniract of mortgege, above scloffs, with iutersst 1o date of tender, and aiso stating therein
his address within this state for the purpose of pernuiting service by mail upon him of sny
notice in connection with said clzim. The officer making the levy may demand snd exact the
payment or undestaking heosin peovided for, notwithstanding sny defect, informality or
ineufficiency of ihe verided ciais deitvered o bim.

{3} Within five day- afizr being s.vved with such verified claim the officer levying on such
property must make denand by reginersd mail or certified mail on the plaintiff or his
sttorney for the amount of the cieimed debt and interest due 10 date of tender or the delivery
to the officer of an undertzlong snd sietement as hereinafter provided, which demand shali
include the copy of such clabx.

" {4) Within five days efter receipi by the plaintiff or his stiorney of such officer’s demand
the plaintiff shall deposit with the officer the amount of such debt and interest or deliver the
“undertaking and statement hereinafter provided, or the levying officer must release the

£
S

‘Witl’ﬂn five days after receipt by him of such deposit the officer must pay or tender
same to the sfller or mortigages; provided, that should such deposit be made by check the
officer shall be-ailowed & reasonable tims for check to clear.

. (6) IF the tender is accepted, all right, title, and interest of the setler or mortgages in the
pmpmylevmnpon:hﬂpuutothcpmywthcmamahngumpqmem

(7) If the tender is refused, the smount thereof shull be deposited with the county treasurer,
1o the order of the seller or morigagee.

Untif wuch paymient or deposit covering such ciaim is made, or the undertaking and
hervin dzlivemdwmoﬁccrthcpmpmymmtbemldunduthew
madz (sndt also in csats the seller or mortgages fails to render his claim within 30
ﬁemﬂm upon himt of ¢ wriiten demand therefor, which service must be
oa'ﬂlglleofthemnga&iw ﬁledbdorcthemlcmththepapenuflhg
sttachment or execuiion wes mauved), then the officer must retsin the
mmdmmmmunmmewmmﬂedbth.fmdm
tha seller or mortgagee. Swch vritten demand of the Jevying officer may be
_ for bim by sny sheriff, marshal, or constable whose office is closer to the
mndwhmfmmdmﬂageshnllbcpddmtuflhepmpnidfminth:
thedevying offoer.
. mmhmmimmnm»mdﬂm:prmmwthcaﬂiwwhmmm
the oficer's demand, & verificd ststement that the sales contract or mortgage i
or invatid for the rezsons specified therein, sad delivers to the officer a good aad
sufficient undertaking in douhie the smount of the indebledness clsimed by the seller o
mortgagee or double the value of the persoual property ss the officer may determing and
require, the officer shall retain the property and in case of an execution sell it in the manne
provided by law, froe of al! liens or ciaims of the seller oF mortgages.

The undertaking shall be made to the reller or mortgagee and shall indemnify him for the

ukin;d‘theprmngmnst loss, Liability, damages, costs and counsel fees. Exceptions tc
the sufficiency of the agstics and their justification maybe%mdmdtakm in the seme mannes
as upon en undertaking on attachment.

If such undertaking be given, such officer shall not be Lisble for damages to any such
claimant for the taking, ieq:mg.orsa}eof such property in accordance with the pmvmons of
this code.

(i() Whenever & vmﬂaed cl:um berein is delivered to the officer as herein provided, upor
levy of execution or attmchment (whether any undertaking hereinabove mentioned be given of
not), the plaintiff, or the person in whose favor the writ runs, the claimant, or sny one o
more such joint claimants, shall be exntitied to & hearing in the court in which the action i
pending or from which the writ issued for the purpose of determining the validity of suct
sales contract or chattel morigage. Such hearing may be hadd and taken, and stay of executior
or other order made in the same msnner as on third party claims under Section 689 of thi:
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| code. At the conciusion of.the hearing the court shall give judgment detennining the vaiidity

of the clair: pndsr the salss contract ar chatte! martgage which shall be conclusive between
 the claimant snd the painiifi, or ohier person o whise tavor the Tt runs. The court in

. which the petion is pendisg, or »hich issued such writ, shall have original jurisdiction in all

- procesdings under ihis section.

If the property shali have been releated by the officer for want of an undertaking .or
payment, and final judgment saall po for tre plaatif or other person in whose favor the writ
runs, the officer shall retake ihe property sn sush wri, if the wnt shad still be in his hands,
or if the writ shall have been returncd, anotier wril may be issued on which the officer may
take such property. [1521 ch 492 §2; 1928 ch 84 § 1; 1945 ¢h 1211 82,1947 ch 720 § 1; 1949
ch 373 § 1; 1951 ch 1073 §), 1353 ch {796 §3; 1957 ch 1401 §3; 1959 chs 1147 § 1, 1460
B1;1961 ch 1194 £1; 1963 ch 1120 § 1; i1 Ex Fess 1966 ch 6] §1; 197 ch 1428 §1.] § G
Jur 38 Automobiles & 525 Cwd Jur 27 Apoea! § 36, Auto £ #44, Chat Mg §§ 39, 51, 58, Exe
§§63. 77 84, Sx Tran £01 Sher § 105 Cf Pcuce §6 18:127, 36-%0. 56:301; Witkir
Procedure 2d pp 1615, 3376, 3475, 3478, 3479, 3480 Summary p 5584,

§689c. [Applicition of procects of saie.] When the propesty thus taken. is sold unde
process the officer must appiy the proceeds of the eale z3 follows:

{. To the repaymen: of ths sum paid to the selier or the morigsgee, or depoatted to hit
order, with interest from the date of such peyineni of Seposit. Lo
"2, The balance, if any, in like manner s the proceads of sales under exocution are sppliec

_in other cases. {1921 ch 292 §3; 1949 ch 368 §1.] Cal Jur 2d Chat Mig §69, Exec §§ 77
.. 105, 174 Cal Practice §§ 56:60, 56:102; Witkin Procedure 2d p 1614, 3479.

§ 6894, [Huﬂnstodmlmﬂﬂemwmrtywm'mtmmmﬂuﬂuﬂw
lisbility,] In chses in which a warrant or notice of levy ia issued by the State of Californis, o
a department or agency thereof, pursuant to Section 1755 or 1785 of the Unemploymen
Insurance Code, or Section 6776, 7881, 9091, 10111, 18906, 26191, 30341 or 32363 of th
Revenue and Taxation Code, for the collection of tax lisbility owed to said State, 1
department or agency thereof, & hearing, for the purpose of determining titke to the propet
in question as provided in Section 689 of this code, may be held by the superior court of the
county, or city and county, in which the property levied upon is located. [1953 ch 1796 § 5
1959 ch 594 § 5; 1961 ch 72 §3, ch 1029 § 1; 197! ch 873 § 1.] Cal Jur 2d Ezec § 130; Cr
Practice § 56:303; Witkin Procedyre 2d p 3469, :

___.,%L.“._.—



Memorandum T5=6%

BIRRLT TIX

(5 B. witkir, (wlifurain Procedure, Enforcement
of Tudgmzoy 68 10M-115 (26 ed. 1T71,.0

{7} Thire ey Olaim,
{1y £§1041 Hmsure and Scope of Procesding.

(LC.P. BAS provides for a speeial proceeding, summary in charac-
ter, incidental to the main action, to determine title or right to posses-
sion of persongl property held by an officer under attachment (C.C.P.
549; see Provisional Remedics, §215), execulion (C.C.P. 689; see
supra, §71), claim and delivery procecdings (C.C.P. 519; see Provi-
stonal* Remedies, §35), or & warrant for tax liability owed to the state
or a. state agency (C.C.P. 689d; see supra, §2).

The proceeding came originally from the Practice Act, bui con-

_ tipuous revision has completely changed its character. The numerous
amendments make it necessary to serutinize the older cases with great
enre to avoid serious misconceptions. (See generally, on the bistory
and nature of the proceeding, Firet Nat. Bank v. Kinslow (1937) 8
C.2d 339, 65 P.2d 796% Duncar v. Superior Cour? ( 1930) 104 C.A. 218,
985 P. 132; Aremaz v. Bank of Italy (1924) 194 C. 195, 228 P. 441;
Cory v. Cooper (1931) 117 C.A, 485, 4 P.2d 581; Peterson v. Groesbeck
(1937) 20 C.AX.2d Supp. 755, 64 P.2d 435 {eourt may determine title
againct third party claimant wlic is debtor’s trustee ir bankruptoyl;
MeCoy v. Justice’s Cowrt (1936} 23 C.A.2d 99, 71 P.2d 1116 {remedy
available though debtor has transferred property to another]; Re-
failers Credit Assn, v. Superior Court (1937) 19 C.A.24 457, 65 P.2d
937 [if main aetion ‘runsferred by order changing venue, incidental
proceeding on third party elaim Jikewise transfernble]; Nat. Aduto.
Tns, (o, v Froies F1041Y 46 CLA2d 437,115 P.24 997 Rubin v, Barasch
(1969) 275 C.A.2d 835, 876, $0 (\R. 337, infra, §107 [purpose is to
give quick remedy where levy by mistake, and to protect officer]; 9
So. Cal. L. Rev. 348 11 Se. Cal. L. Rev. 16; C.E.B., Rem. Unsec. Cred.,
p. 263 et seq.; C.B.B,, Debt Cellection Practice, p. 529 &t seq.; 7 Cal
Practice 577 et seq.; @ Am.Jur. P.P. Forms (Rev. ed.) 893 ot séq.)

This summary proceeding permits a stranger to the litigation to
have his claim of title deiermined. It is thus distingunishable from

3464



£105 Ewrorcusest o JUDGUMENT

0P, 720, under which the judgment creditor iay maintain an action
aganst ¢ third persom who claim= an interest in the debtor’s property.
(Retailers’ Credit Assn. v. Superior Taurt, supra; sce infra, §143.)
It is alne entirely diferent from the remedy of release of the property
on bond, under C.C.P. 7Ti0h, without determination of title. (See
infra, §114.) There are twe important Emitations on the scope of the
proceeding under .07, 589

(1) By its nature and by express provision it is limited to per-
songl property. In First Nat, Bank v. Kinslow, supra, 8 C.2d 345, the
vourt pointed out that the remedy of a claimant where real property
is sold nnder execution for another’s debt is an setion to guiet title
sgaingt the purchuser. The claimani loses nothing by the execution
sale itself, for the purchaser only acquires the interest of the judgment
debtor, and possession does not change until the period of redemption
ends. {See also Yokohama Specie Bank v. Kitasaki (1941) 47 C.A.2d
98, 117 P.2d 398.)

{2) The claiment must have title and right to possesgion; a mere
attaching creditor cunnot make the claim. (Palmquist v, Palmguist
(1964) 228 C.A.24 789, 793, 39 C.R. 871.)

- It was formerly held that the remedy was limited to claims of
personal property ceapable of manual delivery, and was unavailable
where the levy of attachment or execution was on intangibles by the
gornighment process. (Bank of America v. Riggs (1940) 39 C.A2d
679, 684, 104 P.2d 125; Ballagh v. Williams (1942) 50 C.A.2d 308,
122 P.2d 919 [corporate stock]; Sunse! Realty Co. v, Dadmun (1939}
34 C.A.2d Supp. 733, 88 P.2d 947.) This rule was abrogated by a
1957 amendmeént to C.C.P. 689, which makes the procedure available -
where the levy is on “tangible or intangihle personal property
whether or not it be in the actual possession of the levying officer.”

(2) Procedurs,
(aa) [§105] Verifled Olaim.

The third party makes a wrilten claim to the property, verified
by himself or his agent, sefting out its remsonable value and his title
and fight to possession. (C.C.P. 689; see C.E.B., Rem, Unsec. Cred,,
p. 264; C.E.B., Debt Collection Practice, p. 530; 7 Cal Pracice 580; 9
Am.Jur, P.P. Forms {Rev. ed.) 4%4 ot seq.) The original claim-and
8 copy are delivered to the levying officer. {C.C.P. 689.)

No techmical form is required, and a claim in the form of an
affidavit will be sufficient. (McCaffey Canning Co. v, Bawk of America

3470
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(1930) 108 C.A. 415, 420, 205 F. 4 i“Such a claim, however, is not &
pleading, and mey frequently have to be drawn by persons unfamiliar
with legal jargon . . . ir auch matters technical niceties should
1ot overshadow the rights of a clammant to legal possession”] ; Duncan
. Standard Ace. Ins, Co. (1934} 1 2.2d 385, 388, 35 P.2d 523.)

Service on ihc ievzing officer may spparently be made at any
time before he has sold the property or has otherwise placed himself
in & position where it is lmpossible to deliver the property to the
claimant or ohtein an indemnity bond from- the oreditor. {National
Bank v. Finn (1327) 81 (LA 317, 337, 253 P. 757

(bb) [§108] Bond To Prevent Release.

On delivery of the verified claim to the levying officer (supra,
§105) he must release the property and the levy unless the attaching
or exeeution creditor, on demand, furnishes an undertaking to prevent
release. (C.C.P. 689; see C.E.B., Rem. Unsec. Cred., p. 266; C.E.B,
Debt Collection Practice, p. 532; 7 Cal Practice 582 et seq.; § AnmJur.

P.P. Forms (Rev. ed.} 907.) The procedure is an follows:

(1) The officer, within 5 days after being perved with the verified
claim, makes & written demand by registered or certified mail on such
creditor (i.e, “the plaintiff, or the person in whose favor the writ
runs”). (For form of demand, see C.E.B,, Rem. Unsec. Cred., p. 2366;
7 Cal Practice 584; 9 Am.Jur. P.P. Forms (Rev. ed.} 907.)

This provision is strictly construed to require a “written demand”
in the ordinary meaning of “a command or authoritative request in
written form”; a simple notification of a third party claim is insuffi-
cient. Thus, in Johnston v. Cunninghem (1970) 12 C.A.3d 123, 127,
90 C.R. 487, the constable mailed a copy of the claim to an attaching
creditor’s attorney, with a covering letter informing the attorney
that she was “hereby served” with the claim. Later the constable
telephoned the attorney and asked if her client wae going to furnish
an undertaking, and she replied that none would be furpished becanse
no written demand had been made. The trial judge made a finding
of substantial compliance with C.C.P. 689 and ordered release of the
attachment. Held, reversed; the theory of substantial “bompliance
would abrogate an express statutory provision and give s ministerial
officer discretion to deviate from its requirements. -

The officer may demand the nndertaking (and therefore release
the property if it is not given} snotwithstanding eny defect, informal-
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Wy ar meuficiency of fie vorified clanm deliverad to him.” (C.C.P
689.) This last provision, era-ted in 1925 and revised in 1929, changed
the former law which wade the offieer’s vight ‘o demand a bond
dependent wpon & =ubstauiie] compliance with the formal requirements
of the statnte. (Ses Adremc v. Hank of Haly {1924} 184 C. 145, 228
P, 44l ; Cory v, Cooper 11931) 137 LA, 405, 502, 4 P.2d H81.}

(2} The creditor, wilin 5 duys after such demand, gives the
undertakizg. It is in deoble the value of the property, with two
sureties, and ruas ju favor of the third party claimant, indemrnifying
him agninst loss, lisbility, damsger, costs and zounsel fees by reason
of acts of ihe levying offeer. (Fov form of underiaking, see C.EB,,
Rem. Unses. Cred., p. 267; C.E.B., Debt Culiection Practice, p. 533;
7 Cal Practice 586; 9 Am.Jur. P.P. Forms (Rev. ed.) 908; on deposit
in lien of bond, see Provisional Remedies, §4.) However, there is no
liability on the nndertaking where the property “is required by law
to be registered or recorded in the name of the owner and it appears
that at the time of the levy the defendant or judgment debtor was the
registered or record owner,” and the levy was made in good faith in
reliance on such registered or record ownership.

Sureties may be compelled to justify as in an nndertaking on |
attackment; but if no excepticn is taken within 5 days after notice of -
receipt of the undertaking, objections to them are waived. If objec-
tion is raised to the amount, or the value of the property is disputed, .
the court. may eppoint appraisers or hold 2 hearing, and, if it finds
the amount insufficient, & new nndertaking may be given in 5 days.

{(8) When an undertaking ir given, the officer must hold the
propertf ander the levy, unless it is released by underteking under
C.C.P. 710b (infrs, §114). I he nevertheless releases the property, he -
ia lisble to the creditor. (Cowsert v. Stewert (1925) 72 C.A. 255, 236
P. 940.) o : ‘

(4) If the undertaking is not given, the officer must release “the
property and the levy” (ie, must give up possession of tangible
property and release a garnishment of intengible property}, and
deliver tangible property to the defendant. But if the officer is unable
.to find the defendant after 10 days’ written notice to his last known
address, he must return the property to the third party claimant.
(C.C.P. 880.5.; _ ' -
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{ced {41071 WFeaving.

Delivery of the thire party claim fo the ofiser {supra. §165) en-
titles any of the fcliowire parties to ¢ besring to defermins title to
the property: “ihe plai:tiff, or the persan in whose favor the writ
rung, the thivd party elgimsni, or any onz or more ioint third party
claimants.” The vl ernisix regardiesr of wheilier or not an under-
taking to obtain releas: /suprs, $106) huag been ziven. (C.C.F. 689;
see C.H.B., Rem. Unsee. Cred,, p. 69; O.F.2., Debt Colieetion Prac-
tice, p. 534; 7 Cul Prastice H36 ot 384, j '

The procedure is set forth in C.C.05 658 us, foliows:

{1) A petition must be filed by one of such parties in the comrt
in which the action is pending or from which the writ tnsued, within
15 daye after delivery of the claim to the officer. {See Ballagh v.
Williams (1942} 50 C.A.2¢ 303, 122 P.2d 919 {time held Jjurisdietional?;
for form of petition, see C.E.B., Rem. Unsee. Cred., p. 270; C.E.B,,
Debt Collection Praetice, p. 535: 7 Cal Practice 589; 9 Am.Jur. P.P.
Forme (Rev. ed.) 902.)

{2) The hearing must be bad within 20 days from filing of the
petition, unless continued by the court for good cause. Notice of
hearing (10 days) must be given to the officer, creditor, and third party
claimant, or their atiorneys {except to the party filing the petition).
The notice must specify that the heaiing is to determine title, {See
Rubin v, Barasch (1969} 275 C.A.24 335, 837, 80 C.R. 337 [no notice
to debtor required].} :

Prior to 1961 there wag some reeson to believe that a *hird party
claimant, by dismissing hir petition v the efeventh day, could defeat
the plaintiff’s right tc a hearing (hearing must be had within 20
days, and on 10 days’ notice). A 1961 amendment prefected the plain-
tiff by the following added provision: “Whenever the petition for
such hearing is filed by the third party claimant, or by any one or
more joint third party ciaimants, neither such netition nor proceed-
ings pursuant thereto mey be dismissed without congent of the plaintiff
or the person in whose favor the writ runs.”

{3} The claim is filed with the court and sonstitutes the pTeading
of the third party elaimant, subject to the court's power to permit
amendment. 1f is deemed controverted by the ersditor.

(4) “Nothing Lerein contained shail be construed to deprive any-
body of the right to & jury friul in any case where, by the Constitution,
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auel right I mivem, Lol o e, citn susii e Wnved moany sich case
in ke MEMEeT Gy b vl ol s ac ot [NGe B Re Ol L Hew 348.)
£5) The masmid bes the Dirdes of nwodd (See Aevorly Hdis T,

B Lov. Festerp Troefa to, (3651 1D CLATG 2w, 202 12 R 10T
4 Haolings Lo 6y

These provisions roguire smple anikee and cenring and fully
eompiy with the consiiutions verqlicame et of procednisl due process,
(MeCoy v Jusdicede Cuut SIOHTY 25 A an, 0l T Pd i1lh)
But a surmary doeision witheut aliowing e third pacty ciaimant an
opportunity (n present 3is twse Ie A probanlc denial of due process
and clearly reversible error. (Nat. Auto. Ins. Cu. v. Fraties (1941}
46 C.A.24 431, 115 P.2d 997 [trial judge, outraged at what he thought
was 8 frandulent transfer, denied claim after listening only to ereditor
and debtor]; Johnston v. Cunningham (1970) 12 C.A.3d 123, 128, 90
C.R* 487 [after levying officer had wrongfully released attachment
{supra, §106), judge entered order “allowing” third party claim with-
ont taking or considering evidence of title].)

Ae pointed out above, the judgment debtor is neither a party to
the proceedings nor entitled to notice. (Rubin v. Barasch, supra.)
But he may have a sufficient interest te support intervention. Thus,
in Rubin v. Barasch, supra, Bubin sued Mr. B for $50,000 due on his
promissory note, joining Mrs. B and others on a theory of conspiracy
to eonceal Mr. B's assets, Rubin attached 5 bank accounts in the names
of Mr. and Mrs. B, He then dismissed Mrs. B and obtained summary
judpment against Mr. B, Bcfore the Rubin action, however, Mr. B
sned for divoree and Mre. B -ess-complained; and before summary
~ judgment Mre. B flled a third party claim for half the attached funds
as her separate property. The judge found in her favor, and the
third party jndgment directed that half he distributed to her and that
Rubin's attachment or any future writ of exeeution would be valid
only as to ene half. Mr. B, having received no notice of the third
party claim or hearirg, moved for a new trial or modification, on the
ground that the funds were community property and title was in
issue in the divorce action. On denial of his motion he appealed.
Held, order reversed. (a) Since the deblor is not entitled to notice .
the judgment is not res judicata as hetween him and the ereditor or
third party claimant. (b) Nevertheless, Mr. B had a right to inter-
vene in proceedings in which a judrmeni purported to run against
him, (275 C.A.2d 838.) Hence his motion for new trial should have-
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_been granted and the judgment modified to eliminste any referenoe
" to the adjudication of elaime between Mr, and Mrs. B.

{dd; [§108] Jvdgment and Incidestal
Ordars,

‘ C.C.P. 689 provides for judgmeént foliowing the hearing, and for
'various kinds of orders pending the hearing ot in the judgment.

(1) No findings ere required; the court, &i the aonelnsion of the
hearing, renders & “judgment determining the title to the property in
question, which shali be conclusive us to the right of the ploindiff, or
other person in whose favor tie writ runs, 1o huve asid property levied

“upon, taken, or held, by the officer and to subject said property to
payment or other satisfaction of his judgment” (C.CEP, 683; me
C.E.B,, Civ. Proc. During Trial, p. 561; C.EB., Civ. Proa Forms, p.
. 389; C.E.B,, Debt Collection Practice, p. 587; 7 Cal Practics 507; 8 -

;Am.Jur. P.P. Forms (Rev. ed.) 504.) E '

{2) The successful party, claimant or ereditor, is entitled to costs.

' (Bee Ezchamge Nai. Bank v. Ransom (1943} 52 C.A.2d 844, 126 P.3d
. 620 [claimant]; Maguire v. Corbett (1933) 119 C.A2d 244, 252, 958
- P.2d 507 [ereditor; “Turn about is fair play”].} _ ‘

(3) During the proceedings the court may. make an order staying
the execution sale or forbidding tranafer or other disposition of the
_property, and may require & bond as & condition of the order. (Bes

' O’Brien v. Thomas (1937) 21 C.A.2d Supp. 765, 65 P.2d 1370; 7 Cal
Practice 580.) And it may also order the sale of perishable property -

" and direct disposition of the proceeds. (See 9 Am.Jur. P.P. Forms

" (Rev. ed.) 906.) Such orders may be modifled or vacated “upon
such terms as may be just” at any time prior to terminaticn of the
proceedings. (C.C.P. 689.) ' '

(4) In the judgment the court “may make all proper orders for

- the dQisposition of suck property or the proceeds thersof.” (C.C.P.
689.} .
Under the former law, if no undertaking wae filed, a hearing wase
~ considered futile and could not be compelled. (See Duncan v. Superior
Court (1930) 104 C.A. 218, 221, 285 P. 732; of. Citrug Pack. Co. v.
Mumicipal Court (1934} 137 C.A. 337, 30 P.2d 534.) Now the hearing
may be had although no undertaking was filed (see supra, §107). And,
if the creditor is successful but the property was previonsly released
for failure to furnish an undertaking, the officer must refake the
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property, either on the origing’ wrii, or, if it was vefarned, on an alias
writ. (C.C.P. 621) '

teg: [3108] Review.

Tt has been held that the statutory scheme ordinarily precludes
a motion for new trisl {See Wilson v, Dunbar {1929) 36 C.A.2d 144,
67 P24 €1 JAitack on Judgment in vial Court, §22, of. Rubin v,
Rerasch (1960} 275 C.A.24 835, 30 C.E. 337, supra. §107 [jedgment
debtor, not a partr {o proceecng, may seek intervention by motion
for new triall.}

The dppropriaie methed of review is an appesi from the judgment
determining title, (C.C.P. €89.) (As to stay pending appeal, see
Pulton v. Webb (1937) 9 0.2d 726, 72 P.2d 744 ; Jensen v. Hugh Evans
& Co. (1989) 13 C.2d 401, 90 P.2d 72; O’Brien v. Thomas {1937 )y 21
' Cil.ﬂd Supp. 765, 65 P.2d 1370; 4ppeal, §178.)

| () Olaim of Conditional Beller or Chattel
2 Mortgages,
(1) [§110] Nature and Beope of Proceeding.

‘(a) Is Gemeral. Personal property in the possession of the .
debtor, though subject to a chattel mortgage or the reserved title of a
" sondjtional seller, may nevertheless be reached by execution. (U.C.C. °
9811: C.C.P. 689a [“notwithstanding any provision in the agreement

o or mortgage for default or forfeiture in case of levy or change of }

* possession”).) If no demand for claim is served on the conditional ;
' geller or mortgagee {infrs, §111), his rights are not affected when the :
' property is sold on execution; the purchaser at the eale acquires only
: the debtor's interest in the property (see infra, §116). i

&

b

- "Howaver, C.C.P. 689b ostablishes a special third party claim
prooediire (infra, §111 et seq.) which allows the conditional seller or '
mortgagea to aesert his claim prior to the sale. The statute, like that
governing ordinary third party claims (supra, §104 et seq.), has been
continvously revised, and the older cases must be read with caution. |
(Ree, dealing with statute prior to 1953, Casady v. Fry (1931) 116
~ C.A. Bupp. 777, 6 P.2d 1019; Kuehn v. Don Carlos (1938) 5 C.A.2d 25, .

41 P.2d 585; Missouri State Life Ins. Co, v. Gillette {1932) 215 C. 709, {
718, 12 P.2d 955; Mercantile Acc. Corp. v. Pioneer Credit Ind. Co.’:
(1932) 124 C.A. 598, 596, 12 P.24 988; Security Nat. Bank v. Sartori ;
' {1589) 34 0.A.2d 408, 411, 93 P.24 863; 21 Cal. L. Rev. 51.) ‘:
76 3
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(b; Registered Vehicle ar Ve gol: dobics of fevy Ordinarily
10 notice of levy need be giver o wortgeros or conditional seller., But
if the property is & “vehizle or veisel requized to be registered with
the Department of Motor Vol'eies” the leuying oficer must “forthwith
determine” from the depariment the nawe ané addrese of the legal
owner, and notify anv such lapsl owder {wha is not slse the registered
owner) of the ievy hy ragistersd or eeriified maii or pevsenal service.
{C.CP. 889b(1}: as to vemidng of “lagal owner,” ree VehC, 3705 1
Summary, Jalec, §59; 1 Susunory, Secarily Trawsections in Personal
Property, §50; on regiatvati m of versels with Depsriment of Motor
Vehicles, see Vzhil, 8851 of seu.) L

{2) Procedure. o o
(ae} [§1i1] Voerified Olaim by Saller or .

(1) Form and Contesis. The seller or morigagee may file &
verified claim and copy with the levying officer. This zuat contain
g detailed statement of the seles contract or mortgage and the total
amount of sums due or to acerue to him under the countract or mort-
gage, ebove set-offs, with interest to date of tender,” It must also
give the seller'’s or mortgagee's addrose for mailed service of notics.
(C.C.P. 689b(2); ses C.E.B., Rem. Uneee. Cred, p. 276; C.HB,, Dabt
Collection Practice, . 540; 7 Cal Practiecs 357; on officer’s right to
demand snd exact payment or undertaking despite defect in olaim,
see infra, §112; on third party claim under C.C.P. 689, poe supra, §105.)

(2) Creditor’s Demand for Clasm. Although the morfgagee or
conditional seller is not required tu file a claim (see supra, §110), the
judgment creditor ean compel him to do so or forgo his interest in
the property. Under C.C.P. 689b(8}, the creditor may insirnct the
levying officer to personaily serve the eeller or morigagee with a
written demand for a claim. I{ the seller or mortgages fails to file his
claim within 30 duys theresfter, the property may be sold on execution
“free of all liens or claims of ke seller or mortgagee”” (8ee C.E.B.,
Rem.. Unsee. Cred., pp. 276, 278; C.E.B, Debt Collection Praoctice,
pp. 541, 543; 7 Cal Practice 356; on fees for service of demand and
mileage, see Govt.C. 26721, 26745.) , “
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(bl HELZEY Pavwert or Undertaldng by
Piamiif

The pleintif® coediver e erior he Qi v ddain either by
cha”engmg the va'idite of e sale contract o e are and bonding
aguingl 1t or by advadtr e pos validite sl peying e aonnt of tie
claimed debt and ipferast, (VLY €39h; o CGE, Rem. Uaaes

Cred., p. 378 ot wony O 1{" PR T ol Practiee, pu 343 et seq.)
{1} uwmnf sy Oglrer, The kevying oiieer, within & davs after
reseipt of th ddsle, woast @ o domond Swiia eour of v elaim) on
the ;?faﬁﬂ‘ft,., 97 s aitaey, by registersd woatl, for sifher payment
of the amomni dus, sv un wpderfoiing 4o indesmifv thie seller or mort-
gagae for the wking of ‘e wropecty, [0 699hIR}; see CE.B.,
Rem. Unsee. Cred., p. 2787 The oficer may make the demand and
exact the payment (or underiaking) “notwithstanding any defeet, in-
formality or insufeiency of the verifled claim delivered to him.”
(C.C.P. 689b({2}; on similar provision in C.C.P. 689, see supra, §106.}
{2) Payment by Plaintiff. (a} Within 5 days after receipt of the
demand the plaintiff must deposit with the officer the amount of the
debt and interest, or daiiver the underctaking. (C.C.P. 689b{4}.) (b)
Within 5 days after receipt »f the deposit (with reasonable additional
time for check to clear) the officer must pay or tender it to the seller
or mortgagee. (C.C.P. 688b(8).) (c) If the tender is accepted the
interest of the seller or mortgagee passes {o the plaintiff. (C.C.P.
689b(6).) (d) If the tender is refused the money is deposited with

the eounty treasurer for the seller or mortgagee. (C.C.P. 689b(7}.)

(3) Btatement ond Underiaking by Plaintif. Instead of paying,
the plaintiff craditor may present to the officer, within the 5-day period
allowed for payment, s verified sitement that the salcs contract or
mortgage “is void or invalid for the reasons specified therein.” (C.C.P.
680b(8); see CLE.B., Debt Collection Practice, p. 544; 7 Cal Practice -
855.) He must alar deliver an undertcking in double the amount of -
the indebtednese elaimed hy the seller or mortgagee or double the
value of the property (as the officer may deterrniine and require). The
undertaking ie made io ihe seller of mortgagee, ‘¢ indemnify him for
the taking against looe, liability, damages, costs and counsel fees.
Exceptions to the sureties are taken'in the same manner as on an.
attachment bond. (C.C.P. 689h(9); see Provistonal Remedfies, §3.)

If the undertalring is given, the officer may take, retain or gell the
property in accordamce with the statute, without liability in damages .
to the third party claimant. (C.C.P. 689h(9).) -
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(4} Belewio of Properiy Whore Yo Buemer? or {Undeviaking, I
the plaintiff fails to wny ov give the viderisking vithin 5 daye after
receipt of ‘he sfeer’s domand, 13?-( ot ver YAt selende the roperty.
{C.C.P. 685hi45; Stoetr =, ETHAET 87 (LA2GE BOO, 197
P.2d 779; see C.OF 6805 (17 104 ;fla”! cp:mat he found proparty may
be returned to seller or mo ig;agesm I _

(5) Sale of Property, After ihe plainti¥ makes or gives the
required payment, deposit or wnderieking, or if 1o olaim is filed within
30 days after » demand for o cfuim bar heon served on the seiler or
morigagee (8¢ supre, §171), the property is s0ld on esscution in the
usual manner, “frec of =il Hens or claima of {he saller or mortgapee.”
(C.C.P. 689b{%).)

(6) dllocation of Proceeds of &aie. When the property ie sold
the officer must apply the proceeds of the sale as follows: (1) repay-
ment, with interest, of the sum paid to or deposited for the seller or
mortgagee; (2} distribution of the balance, if any, in manner of
proceeds of an ordinary execution sale. (C.C.P. 68%¢.)

{ee}. [§113] Hearing, Judgment and
ieview.

Delivery of the claim by the seller or mortgagea entitles the
claimant or the plaintiff to a hearing to determine the validity of the
sales contract or chattel mortgage, regardless of whether an undertak-
ing is given. The hearing juay be had in the covrt in which the action
iz pending or the court which issued the writ. The hearing, judgment,
and power to make incidentsl] orders follow the procadure under C.C.P.
689 {supra, §8107,,108). (C.UP. 6890(10).) And if the plaintiff is
successful but the property was previously released for lack of an
undertaking or payment, the offieer 1mest retake the property on the
original or an alias writ, {C.C.P. 6890730} ; of. C.C.P. 689, supra, §108.)

The judgment is appeaiable either as an order after final judgment
or as a final judgnient in a special proceeding. (See Appeal, §55.)
The statement in (.C.F. GRYh that the judgment “shail be conclusive
between the claimant and the plapdif™ werns only that i will be res
Judicata in any new pi'm‘u-:s'}in;:. {Embree Uranium Co, v, Liebel

(1959 169 (LA.2d 256, 337 P.2d 159,

The faiture of the partics 1o seek o bearing to detenmine titl¥ does
not affect the liability o sureties on the phaniiff's underteking. Thi~;~
point of first imipression was decided in Conmwercial Credit Plan o)
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fomez (1968} 276 €A Zd Supp 831, 80 CR. 384 A sued H oand
attached his automobile, 0 Crodit, lvgal owner Iy viclue of its lean,
filed a third pasty clain, A vave the underteking under C.C, 6885(9),
but failed to accormpany 11 with 1ue veguired verified statement {supra,
§112). Neither party asked for a hearimg, so the sheriff <old the car.
On H's hankruptey 0 CUredst brought this uction agsinst the sureties
on A's undertaking. Defendant sutetiex contewded that the third party
elatmant’s falure 1o seek s lwearing o determine the issae of title dis-
charged the sureties. ffeld, the sureiies were not discharged. The
court pointed out that the ereditor (A) could himself have sought a
hearing.

(d) [§114] Undertaking To Release Property.

C.C.P. 710b et seq. establish the following procedure by which a
third party who claims ownership of personal property levied upon
under execution may give an undertaking to secure its reclease:

¢1) File an undertaking (serving & copy on the judgnment creditor)
in the court in which the execution issued, in double the value of the
property (but not more than double the amount for which execution
was levied). The condition is that, if the property is finally adjudged
to belong to the debtor, the third party will pay the judgment creditor.
{C.C.P. T10c, 711; sce (1B, Rem. Unsee. Cred., p. 273, C.E.B., Delt
Collection Practice, p. 538; 7 Cal Practice 585; 9 Am.Jur. P.P. Forms
{Rev. ed.) 911.)

{2} The judgment creditor may object to the undertaking, and
there may be a hearing to justify sureties (C.CLP. 7113, 712, 713)
or to deternline the value of the property (C.C.P. 7124). If the
undertaking is disapproved, & new one may be given. (C.(.P. 712.)

{3) The undertaking becomes effective 10 days after service of the
eopy on the judgment creditor, or, if objected to, when a sufficient
undertaking is given, (C.(.P. 713}.)

Although this proceeding and the third party claini statute {supra,
§104) serve different purposes, they may in some instances operate
together. Under C.C.P. 689 the third party may prevent a sale mercly
hy filing his claim, unless the creditor gives an undertaking. If the
creditor gives the undertaking under C.C.P. 689 in favor of the third
party claimant, the officer will hold the preperty. To obtain its release
the third party must give an undertaking under C.C.P. 710b et seq.,
in favor of the creditor, which provides for dltimate pavuent of his
judgnment,
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(ey F8LIG] ction: by Third Party.

In acdition io the special proee~dings of third party claim and
undertaking to protect Lis intere.c In personal property (supra,
$§104, 110, 114}, the third party wtay profect his interests or recover
damages for tuvasion thercof, in gaveral types of aetions:

(1) Action To Quict Tetle  Bince the third party claim statute
does not apply to real propurty (sve subra, 5104}, the ordinary remedy
where real property ¢ vraagfulls gald is sn astion to quiet title
against the purchaser at the oxeention sale.  (Pirst Nat. Bank v.
Kinslow (1937) 8 £.2d 3398, 345, £5 P.2d 796 ree Pleading, §022 et geq. )

(2} Action To Enjoin Sele. T the cale of real property would
cast a clond oif the owner's title he is not limited te suit against the
purchaser, but may enjoin the gale. This is the case, e.g., where the
third party is the gromtee of the judgment debtor. Since their titles
are derived from a common source, sale on execution against his
grantor clouds his title. (Einstein v. Bank of California (1902) 187 C.
47, 69 P2 616; Austin v. Union Paving ete. Co. (1906) 4 C.A. 610, 88
P. 731.)

(3) Action for Specific Recovery of Personal Property. The
summary remedy under the third party claim statute does not pre-
clude the conventional action for specific recovery (replevin) against
the creditor and levying officcr. (See Taylor v. Bernheim (1922) 58
Y. A. 404, 408, 209 P. 53; Pleading, $55¢ et seq.)

{4) Action for Damiages for Conversion. A levying officer and the
sureties on his official bend mey be liabie in damages to the third party
for wrongfully selling the property. {See, for earlier law, Missouri
State Life Ins Co. v. Gillstte (1922) 215 C. 709, 713, 12 P.2d 955;
Carpenter v. Devitt (1942) 49 C.A.4 473, 122 P.2d 79; - {. McCaffey
Canning Co. v. Bank of Americe (1930) 109 C.A. 415, 420, 294 P. 45.)
However, the officer’s situation bas been grestly improved by the
revised third party claim statotes:

(1) If no third party elaim is filed, “Sush officer shail not be liable
for damages to auy such third person for the taking, keeping or sale
of such property. . . 7 (C.C.I 688}

(b} If a claim is filed and ax underiaking is given by the plaintiff,
that undertaking in favor of the third party is a complete protection,
viven in lien of any right of action against the officer for cgnversi_ou.
The third party’s remedy is solely against the ereditor and the sureties
on the undertaking. (Cory v, Cooper (1931) 117 C.A. 495, 4 P.2d 581;

AR
§116 INFORCEMENT 0F JUDBMENT
C.CLP. GRS [“nnr, in any cveni, <hall such cfficer be liable for the

holding, release or other disposition of such property in accordance
with the provisions of this section”}.)
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EXEIBIT IV

{§§ Ti0b~T13-1/2}

-

D@EKING‘S CIVIL PROCEDURE ‘ 270

. §710h. (Usdartaking by third party clsimant.) Where personal property fevied upon

b

inder execution to satisly 8 judgment for the paymeat of money is claimed, in whole or in
part, by 4 person, corporation, partnership or assomuon, other than the judgment debtor,

* - such claiment may give an undertaking a3 herein provided, which undertaking shall release

the persogal property in
11903 ch 92 §1 283 710
§1] Cul Jur 2d Bxec §

menadeukmsdmdbedﬁnmthsjpnmwofwchmnm
ameaded and renumbered § 7{0b 1933 ch 744 § 137; 1965 ch 1974
134; Cal Practice §§ 56:310,: 56:311; Witkin Procedure 2d pp 3485,

 §7Mbe, [Unbertsking Form and contents. Such undertaking, with two sureties, shall be

ediby the pereon, corporation, pertnership or association, claiming in whole or in part,

b upon which execution 1 levied in double the estimated valuc of the property
corporation; iporumd:tion;pmvidod.innoauneedsndi

mghm&;baﬁr s greater sum than double the amount for which the execution is levied;

28 §710

‘,m,u‘mmm,mmﬁmmamwmm.mm
‘po;an'mﬁﬂdmmﬂythmmmdMn&

vi: amended and renumbered 1933 ch 744 § 138] Caf Jur 2d Exec

§ 134 Cul Practice §§ 8307, 56:310, 56:311; Witkin Procedure 2d pp 3480, 350!.

§711. (Undertaking:
the court m which said

-

mmmlsaummmuammmmm
execution issued, and 2 copy thereof served ‘upon the judgment

" eroditor. or his atfomey in ssid sction. [1903 ch 92 §3; 1965 ch 1923 § 1] Cw/ Jur 2d Exec
§ 134 Cul Practice § 36:310; Witkin Procedure 2d p 3480..
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the ground of jnsbility of the suretios, or either of them, to pay the sum for which they
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market value of the property claimed. Such objection shall specify the judgment creditor’s
eotimate of the market value of the propecty claimed. Such written objection shall be served

m,ﬁepmmmﬁnmummmoduhnﬁmmmmm ;
mmertythmhdmﬂbod [1903 ch 92 § 4.} Cw/ Jur 2d Exec § 134; Cul Practice § 36:310;



© § 712 | [Justification of suretles,] When the sureties, or sither of them, are objected to, the '
surety of sureties so objected to shall justify hefore the count ont of which such executipn -
issued, upon ten days’ notice of the time when they will so justify being given to the judgment
creditor or his attorney. Upon the hearing arnd examination inte the sufficiency of a surety,
witnesses may be required to attend and evidence may be procured and introduced in the
same manner as in trial of civil cases. Upon such hearing and examination, the court shall -
make its urder, in writing, approving or disapproving the sufficiency Jf the surety or sureties
on such undertaking In case the court disapproves of the surety or sureties on any
undertaking, a new undertaking may be filed and served, and to any undertaking given under
the provisions of this section (he same objection to the suretics may be made, and the same
proceedings had as in case of the first undertaking filed and served. [1903 ch 92 § 5; 1933 ¢h
744 § 138a.] Caf sur 2d Exec § 134 Cal Practice § 36:310; Witkin Procedure 2d p 3480~

§ 712%4. [Objectiea o sstimsted valwe of claimed: Proceedings for estimation of
valve: New undertaking.] When objection is made to the undertaking upon the ground that

the wstimated value of the property claimed, ss stated in the undertaking, is less than the
market value of the property claimed, the persan, corporation, ponnershtp or association may
accept the estimated value stated by the judgment creditor in aaid objection, and a new

- undertaking may be at once filed with the judgment creditd’s estitnate stated therein as the*

estimated value, and no objection skall thereafier be made upon thet ground; if the judgment
creditor’s estimate of the market vaiue is act accepted, the person, corporstion, partnership or

- associavion giving the undertaking shall move the court in which the execution issued, upon
ten days’ notice to the judgment creditor, 10 estimate the market value of the property
claimed and described mthcundzmhng.mdupunthehunngofmhmmwim
muybereqmredtoauendmd testify, and evidence be produced in the same manner as in the
trial of ci%i actions. Upon the hearing of such motion, the court shall estimate the market
value of the property described in the undertaking, and if the estimated value made by the ’
court exceeds the estimated value as stated in the undertaking, & new undertaking shafl be -
filed and served, with the market value determined by the court stated therein as the ;'
estimated value. [1903 ch 92 § 6.} Ca/ Practioe § 36:310; Witkin Procedure 2d p 3480

§ 713, [Jmﬂﬁaﬂuutmeﬁu.}ﬁcmmﬁushﬂmhfyoﬂthzundenﬂdunrqnmd ’
- by section oné thousand and fifty-seven of the Code of Civil Procedure. [1903ch 92 §7.] Caf
Jur 2d Exec § 134; Cul Practice § 56:310 Witkin Procedure 2d p 3480

§713%. (Time undertaking takes offoct.} The undertaking shall become effective for the | |
purpose herein specified ten' days after service of copy thereof on the judgment creditor, |
mmmmmmmmumm-mmmmmw :
made to the undertaking filed and served, then the undertaking shall become effective for such
purposes when an uadertaking is given as herein provided. [1903 ¢ 92 §8; 1933 ch 744
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